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l. INTRODUCTION

This submissionima de by Uni Usteot)h e aU nt ilistaddy(hécertification

officer under section 3 of the Trade Union and Labour Relations (Consolidation) Act 1992.

This complaint is made against Amazon in relation texydoitativeabuse ofilominanceand

calls for the CMA to further investigate Ama:

This submission will set out the relevant legal framework, before considering the factual
background, Amazonbos ,dathenalboecot takenhether with lteatdin ¢ o n d u
of its marketplace participanis a breach of competition law, and the remedy sought.
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Il LEGAL FRAMEWORK

At the time of the conduct to which this complaint relates took place, the Brexit transition period

had not yet come to an endfe appreciate that the EU Commission opened an investigation

into Amazonébés practices vis a vis its suppli
Placein 2019 That investigation overlaps in part with this complaint, but this complaint raises
broaderissueoc f customersé use of online services ar
market position being accelerated due to this shift in demand and of the exploitation of people

who were especially vulnerable during 2020 and 2021. These mattershapauly being

addressed by the EU Commissiarits ongoingproceedings

When eventually concluded, at some time in the future, it has to be recognised that the EU
proceedings relate only to a snapshot period in time, which could potentially bel ionite

factual position that was in issue prior to the initiation of EU proceedings in @0dMich

were at issue in those proceedings prior to its issuing of the Statement of ObjettiertsU
Commissiorhas noted the increasing trend toward onlingophg, but we doubt it has fully
appreciated the acceleration and pace of change that has been brought about by the pandemic,
which we suggest may have created an enduring change to patterns of demand andlsupply

of which have significantlyincreased’da z on 6s mar ket power and in t
that people have on it and their dependence. The trend toward online purchasing was noted in
EUG rmalpress releases but recent financial reports show that it hdsratedconsiderably,

withAmaz onds UK revenue increasing by 50% in a

Therelevant legal framework includes EU and UK competition dawhe proceedisgve are
requesting the CMA to take relate both to the activity being imyestd by the EU
Commissionwhich is relevant to thengang position in the UKand the UK position, both as

it relates to additional facts and matters awedmtinuing abuse

The EU Commi ssionbds track r ec suggkstthétachcase est i g e
takes a long time. Its Microsoft, Intel and Google proceedings have each taken 10 years or
more. Its recent Broadcom investigation was resolved swiftly with the use of Interim Measures,

but there is no indication that Interim Measures will bedusethe Commission in its current

case against Amazoifthe Amazon case was opened in 2019, is now three years old and has

only reached the Statement of Objections stage.
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8. In the circumstances, we consider it prudent for the CMA to plan for the longeartdraddress
the shortcomings of the EU systeithe CMA will necessarily have to commit resources to
monitoring the EU position, attending Advisory Committee meetings and ensuring that
remedies if any, are effective and address the position in thdndkemental resources can
efficiently be deployed to address additional issues raisdule resource intensive
investigations and findings of dominance can be left to the EU Commission, used and updated
by the CMA it its proceedings.

9. We also consider that tli) Commission remedies are likely to address the issue and findings
in its case, which may overlap with those set out below,tlaaa is likely to be a need for
additional remedies to address exploitative abuse by wagdifional remedies The CMA
will thus be able tadopting remedies that may be applicable both more quickly than the EU
Commission andandirectits remedies to thieroader set of harms identified than is within the
scope 6the EU enquiry and use a principles based approach iniitie its DMU objectives
- which is unlikely to be the approach adopted by the EU. We can see how the case can be
effectively manageuith the ability to benefit from EU evidence or findings, such as evidence
of dominance, where appropriate
Article 101, Tr eaty for the Functioning of the European
10. Article 101 TFEU prohibits anticompetitive agreementiecisions by associations of
undertakings, and concerted practices.
11. Article 101 TFEU contains the following elements:
11.1 An agreement, decisionr concerted practice;
11.2 Between undertakings;
11.3 Which affects trade between member states;
11.4 Object or effect;

11.5 Prevention, restriction, or distortion of competition

Article 102, TFEU

12. Article 102 TFEU prohibits abuse of a dominant position.

13. Article 102contains five elements which must be set out for a breach to have taken place:



PREISKEL ¢.CO

13.1 An abuse;

13.2 By one of more undertakings;

13.3 Of a dominant position;

13.4  Within the internal market or a substantial part of it;
13.5 Having effect on trade between member states.

14. When consideng any abuse of dominance under national competition law, the CMA is
required to also apply Article 102 TFEU (Article 3(1), Regulation 1/2003).

15. Accordingtothecase aw of the Court of JQ@XWd)c,e dodmitnhaen t
undertakings have special responsibility not to allow their conduct to impair genuine
undistorted competitioh.This refers not only to practices which may cause damage to
consumers directly, but also to those which are detrimental to them through their impact on
competition?

16. Where a dominant company is present in a market, competition in that market is alreaély weak.
The concern is therefore to prevent conduct by that dominant company which risks weakening

competition still furthef.

17. The dominant company may \ahce an objective justification; where it does, it bears the
burden of proof.It must show that the conduct is objectively necessary, proportibaat,
determined on the basis of factors external to the dominant undertaking in relation to the

benefitsto consumer welfare; they must be determined in the interest of compeétition,

Deutsche Telekom AG v Commissiof1D C280/08Case 322/81 Nederlandsche BandtedustrieMichelin v Commission [1983] ECR

3461, paragraph 57.

2 Case G202/02 P, France Télécom v Commission, paragraph 105.

8 Deutsche Telekom, paragrafh7 4In thafiregard, it must be borne in mindthatn prohi bi ting the abuse of a ¢
conduct of a dominant undertaking which, on a market where the degree of competition is already weakened preciselytihe preserafe

of the undertaking concerned, through recourse to methodsatiiffsrom those governing normal competition in products or services on the
basis of the transactions of commercial operators, has the effect of hindering the maintenance of the degree of caithpeisiimg $n the

market or the growth of that comji&no ; Cas e 8 5laRdéheh €dnfmission, paragraph 91; Nederlandsche Bdndestrie

Michelin, paragraph 70; Case-862/86 AKZO v Commission [1991] ECR3359, paragraph 69; Case95/04 P British Airways v
Commission, paragraph 66; and Framéécom , paragraph 104.

4The CMA was requested to act to prevent further damage to competition in the market by imposing interim measAtesiontBervices

case, case number 50408.

5 Case T 201/04 Microsoft v Commission, where the General Gotira titésdor thefidominant undertaking concerned, and not for the
Commission, to raise any plea of objective justification and support it with arguments and evidenggar agr aph 688. The
found that it is insufficient for the domann t  u n d e put farkardivaguetgenerdi and theoretical argundent par agr aph 698.
6 See for example Case 311/84, Telemarketing.

7 Commission Guidance on Article 82 (2009/C 45/Payagraphs 281; Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings"

Gen


https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52009XC0224(01)
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52009XC0224(01)
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simply the benefits to the dominant entity or the need to comply with othef TEvesconduct

must be indispensable to the realisation of the consumer welfare b&nefits.

18. While there is no specific anfirice gouging provision in the UK, excessive pricing is a form
of abuse of dominance under UK and EU competition. lavis a matter that has been
established for many years as a form of abube. TMA evenissued guidance oexcessive
prices being especially challengeable in the circumstances of the pandémithe
circumstances Amazon cannot be heard to sugg
in prices were matters it did not understand or which were in anylsyre omwere not its
responsibility.

19. Moreover, it is recognised in the CMAs  p u lgdidansehaecdmpanying the pandemic that
the time period may need to be abridged to address short term exploitation. That guidance is
relevant to this casend it would be unreasonable for the CMA to take a position now which
would be at variance with its own publishegakition

20. The European Commissioncurrently investigabn of Amazon are athe Statement of

Objectionsstage whi ch makes f domddncéys of Amazonds

21. As a practical matterhe CMA may referencthe EU position, liaise with the EU authorities
on their parameters for assessment and sources of evidence and, even withroudl a
international cooperation treaty, may requstazon to supplyhe evidence anihformation
Amazon has supplied to the Commission to fac

position that Amazon holds in the relevant market.

Chapter |, Competition Act 1998 (ACA 19980)

22. Chapter | of the CA 1998 provides a dimniprohibition to article 101 TFEU under UK
legislation. The Chapter | Prohibition is set out a2 £A 1998. The elements are the same
exceptthe agreement, decision, or concerted practice must affect trade in the UK, instead of the
European Union, anchust have an effect on trade within the UK, rather than between member

states.

23. The effect on trade and competition can be actual or potential, but must be appreciable (s.2. CA
1998).

8 See for example Case3D/89 Hilti AG vs Commission wherethe@€o t of Fi r st clearlg otthe task ofrae Undertakingt i s i
in a dominant position to take steps on its own initiative to eliminate products which, rightly or wrongly, it regardgexsagor at least

as inferior in quality to its own pradc t paragraph 118.

9 See e.g. Case C111/84 Telemarketing.

10 https://ec.europa.eu/commission/presscorner/detail/en/ip 20 2077



https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
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Chapter II, CA 1998

24, Chapter Il of the CA 1998 provides a similar protidm to article 102 TFEUunder UK
legislation. The Chapter Il Prohibition is set out at 5.18 CA 1998. When considering the Chapter
Il Prohibition, the UK Courts and the CMA are required to ensure that there is no inconsistency
between the principlesapplid and deci si on sthepenaiges laiddowmnby t he m |
the TFEU and the European Cour t(se0@rcdi1oa8)y r el e

25. The elements of breach of the Chapter Il prohibition are similar to those for breach of Article
102 TFEU, save that the abuse must have the possibility of affecting trade within the UK (rather
than between member states), and the dominant position must exist within the UK (rather than

within the single market or a substantial part thereof).

Market Definition

26. In order to assess whether there has been an abuse of a dominant position, contrary to article
102 TFEU or the Chapter Il Prohibition, courts and competition authoritibsusually
consider the relevant marketnelation to the abusén order to aid the assessment of whether
they hold market power amounting to dominance. Relevant market may also be relevant to
Article 101 TFEU and Chapter | Prohibition cases, in aiding to determine whether an effect on
trade is appreciabl&Ve are mking observations below which we believe to be helpful to the

CMA6s further considerations of the appropri

27. In general, thanalysis of the relevant market will include considerations of the relevant product

market, geographic market, and temporal marié. address these in turn below.

27.1 The relevant product market comprises all those products and/or services which
are regarded as interchangeable or substitutable by the consumer, by reason of
t he pr od wedstcs, theirpiicesrarad ¢heir intended tise.

27.2 The geographic markes the area in which the undertakings concerned are
involved in the supply and demarat products or services, in which the
conditions of competition are sufficiently homogeneous anéttwlean be
distinguished from neighbouring areas because the conditions of competition

are appreciably different in those aséa

11 paragraph 7Commission Notice on thaefinition of relevant market for the purposes of Community competition law 97/C 372/03.
2 paragraph 8, Commission Notice on the definition of relevant market for the purposes of Community competition law 97/C 372/03
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27.3 Thee could be a specific temporal market where specific competitive
conditions change over specific periods of time. In practice, this has been seen
in the ABG/Oil companies operating in the Netherlantise CMA could take
the view that Amazon only hadsaat-termposition of dominance arising from
pandemic and a case that there is a specific temporal market due to the crisis
brought on by the Covid9 pandemic and measures taken to counteract it
including lockdowns and shielding. This position is, in p@gtia continuing
one for many, despite the vaccination programme. We would have thought it
more likely that Amazon has enduring dominance and that the price rises on its

platform should be seen as examples of failed compliance.

28. Itis in all events likely tha® ma z amaré&es power has been increased by the pandemic with
the pandemic simply aotg as an accelerator speeding up the shift to online shopping that has
been a trend for some time.
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M. FACTUAL BACKGROUND

Amazon

29. Amazon is a large globddusiness antirand offering multiple products and services which
rangefrom cloud computing solutiorte consumer retail and delivety content streamingo

computing device manufacturing.

30. Of relevance to this complaint, is Ama n 6 s consumer retail and

amazon.co.uk. There are two strata for these services: Amazon, and Amazon Prime.

31. Amazon Prime is a programme whereby consumers can sign up, paying a monthly fee, for free
same day or next day (as applicalaelivery across a range of items on the Amazon platform

(although not all items).

32. Non-Amazon Prime customerscan still get free delivery across a range of products on

Amazon.co.uk, but within a slower timescale.

33. Amazon also operates as a marketplacdqgota, where thirgparty sellers can sell items to
consumer s. Depending on the sellerbés arrange
by AmazonPrime or Amazon delivery, and thirsclude free deliveryo consumers, or they
may charge extra for delivery.

34.  The EU Commission jeurrently*i nv e st i g at busingss Aracticesound@rsArticle
101 which addresses anticompetitive agreements and under Article 102 for abuse of its
dominant position. Commismer Margrethé&/estagerin charge of competition policy, said
when opening the case in July 2019

"European consumers are increasingly shopping onlinecofmerce has
boosted retail competition and brought more choice and better prices. We need
to ensue that large online platforms don't eliminate these benefits through anti
competitive behaviour. | have therefore decided to take a very close look at
Amazon's business practices and its dual role as marketplace and retailer, to

assess its compliancewthU compet i ti on rul es. 0

35. The EU Commi ssionds pr e morenrecerdpmress reledseabqutite ut | i n

Statement of Objectiortéjs that the use of ngpublic marketplace seller data allows Amazon

13 https://ec.europa.eu/commission/presscorner/detail/en/ip_20 abdifttp://europa.eu/rapid/presslease IPL9-4291 en.htm
1 https://ec.europa.eu/commission/presscorner/detail/en/ip 20 2077



https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
http://europa.eu/rapid/press-release_IP-19-4291_en.htm
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
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to avoid the normal risks of retail competition and to leverage its domimatioe market for

the provision of marketplace servicadringing Article 102 of the FEU.

36. Amazon has mme a household nanrea relatively short timeAs the EUCommissionhas
noted Amazonhas benefitted from the general trend for consumengteasinglyshop online.
However, he trend noted by the EU Commission in 2019 appears tospaeeled up recent
times in theEU; similarly, E-commerce, or online retaih the WK was worthapproximately
£141.33 billion in 2020, up from £104.33 billion in 20%9t represented 30.9% of all retail
sales in the UK in 2020, up from 21.8% in 2049.

37. Internet sales overall increased during the pandemic. ONS data shows they increased to 32.8%
of total retail sales in the first national lockdown in May 2020, and peaked at 36.3% in the
second national lockdown, in November 2020.

Internet sales as a percentage of total retail sales (ratio) (%)
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38. Amazon is easily thbeiggest player in UK-€ommerce. In 201%mazon accounted for 30%

of sales onling8

Main Players in ECommerce by % of UK Market 2019
Company % of UK E-Commerce

Amazon 30.1%
eBay 9.8%
Argos 4.6%
Tesco 4.5%
Asda 3.9%
John Lewis 3.6%
TOTAL 56.5%

15 hitps://osome.com/uk/blog/20Zkommercdrends/

16 hitps://osome.com/uk/blog/20&Lommercedrends/

17 Source: Unite Analysiandhttps://www.ons.gov.uk/businessindustryandtrade/retailindustry/timeseries/j4mc/drsi
18 hitps://www.uktech.news/nedd-know-2/amazordominates30-of-uk-ecommercanarketin-201920191213

19 https://www.uktech.news/nedd-know-2/amazordominates30-of-uk-ecommercanarketin-201920191213



https://osome.com/uk/blog/2021-ecommerce-trends/
https://osome.com/uk/blog/2021-ecommerce-trends/
https://www.ons.gov.uk/businessindustryandtrade/retailindustry/timeseries/j4mc/drsi
https://www.uktech.news/need-to-know-2/amazon-dominates-30-of-uk-ecommerce-market-in-2019-20191213
https://www.uktech.news/need-to-know-2/amazon-dominates-30-of-uk-ecommerce-market-in-2019-20191213
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Amazoncontinues to grow and increase its market power. Its delivery scheme has proved very
popularin circumstances where it is not being subjected to effective competitive constraints

which hascontributed to its position in thelevant market.

Amazon was reportedly expected to benefit frorthe additionaldemand for online retail
initiated byt h e p a rmddgrdan extra &2 billion in UK sales, totalling £31.1 billion by
the end of 2020, up from anal yspademohi ti al A:

Like most retailers, Amazon faced shortages and delivery delays in the early part of the
pandemic! But theavailable evidence suggests Amagoan syst ems coped remar
its share of the eommerce markeadisproportionatelyncreased duringhe 2020lockdowns.

According to market analysts, 35% of all UK online purchases during first UK lockdown were

made via Amazon (the same survey found 21% of the 2,000 respondents said they were
concerned about the cednhemdusttf’s gr owi ng domi nat

This may wunderplay consumersd dependence on
toilet paper during |l ockdowns. With the exce
sell these items are major supermarkets, which all feigaificantdelivery delaysvhich were

reported to bevorse than those faced by Amazon customers. People trying to book deliveries

from Tesco, for example, were not able to book a delivery slot within three weeks in the early
weeks of lockdown, with the Beo CEO forced to issue an apology in the sixth week of
lockdown for not having enough delivery slé%.0n 25 March, just two days after lockdown

had been announced, the Plymouth Herald reported its journalists had tried to order an online

shop from 12 spermarkets without success.

It therefore seems likelthat those that were not shopping around as much as previously and
housebound people who needed essential items quickly weirgglftom Amazon. The Sun
newspaper even recommended that people unable to book supermarket deliveries used Amazon

instead®

It appears to be the case that Amammy also bdenefiting from acontinuingchange to UK
consumer behaviour that has been brougbtiaduring the pandemic, whereby those that had

not previously shopped online were introduced to its benefits and those that coesinot

20 https://osome.com/uk/blog/20&tommercdrends/

21 For examplehttps://www.bbc.com/news/storié126847
22 https://econsultancy.com/statsundupthe-impactof-covid-19-on-ecommerce/

2 https://www. liverpoolecho.co.uk/whats/shopping/tescissuesapologycustomerdeft-18179867

24 https://www.manchestereveningnews.co.uk/newsieis/bestime-tescodelivery-spot 18020788

25 https://www.plymouthherald.co.uk/news/plymoutews/nehomedeliveriesavailableplymouth-3981481

26 https://www.thesun.co.uk/money/11352205/supermaricks-delivery-slotsbesttime/



https://osome.com/uk/blog/2021-ecommerce-trends/
https://www.bbc.com/news/stories-52126847
https://econsultancy.com/stats-roundup-the-impact-of-covid-19-on-ecommerce/
https://www.liverpoolecho.co.uk/whats-on/shopping/tesco-issues-apology-customers-left-18179867
https://www.manchestereveningnews.co.uk/news/uk-news/best-time-tesco-delivery-spot-18020788
https://www.plymouthherald.co.uk/news/plymouth-news/no-home-deliveries-available-plymouth-3981481
https://www.thesun.co.uk/money/11352205/supermarket-tricks-delivery-slots-best-time/
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shop aroundh physical storefound a way to address their ne@tdine. This change may be
a continuing andnenduring change to consumer behaviour particularly for those thab\are
moreoften at home and can benefit from home deliverma z onds conti nui ng su
that inline with the general trend over time, consumers are increasingly buying dndihe

contributing toincreagsinAmazonés mar ket power

45, These considerations are relevant to the issue of relevant market and temporal market whether

in the short or medium term or for the foreseeable future

The Onset of Pandemic

46. As the reader isikely to recall, life in the UK went from remarkably normal to rekadoly
abnormal in a very short space of time in fildrch 2020. From being advised to go about life
as usualother than some extra hand washing, the UK public was suddenly requirag &b st
home, only leaving for essential activity including (i) exercise once a day s{ngkeweekly
food shop, and (iiipther essential trips such as collecting or delivering medicine.

47. Thosedeemed most vulnerable to Codd9 wer e a d v i seanihg thabthefi wehnei e | d 0,
advised to not leave their house at all unless absolutely unavoidable, including having groceries
and other essentials delivered (whether by delivery services or by neighbours, friends, or

family).

48. Data from Comscore indicates arsigcant increase in the number of individuals seeking online

delivery services for their grocery shopping:
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Food/Grocery Retail Sites/Apps: Visit Indices
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Shortages, Price Rises, Scarcity of Delivery Options

49, As well as an upheaval in the life of evgrgrson in theUK, and the limitation that the
restrictions i mposed o0 n?tmeseogstticiodsshadaatsigrificanty t o
i mpact on supply <chains, which struggled to
Evidence of such supply chain impacts include:

49.1 Just before Easter, it weeported that two million pints of milk are being poured down
the drain. There were shortages of milk in shops. Closure of coffee shops and changes

to supply chains mean that the milk being

49.2 Supermarkets sold out of flour, bhere was no shortage of flour in Britain. The reason
for the shortages was that demand for home baking outstripped supply of supermarket
sized flour bag$®

49.3 Price rises for handwash and ventilators were reported. -Eioparison site
MySupermarket closeit early March, so tracking supermarket prices became harder,
before Latest Deals.co.uk entered the market to provide information for those affected

by the reported rise in supermarket prit¢es.

27 https//www.comscore.com/Insights/Blog/Coronavispandemieandonline-behaviourakhifts

28 San Sau Fund and Simon Robe@&P Working Paper 202fi The economics of potentl9addtheri ce gou
application to complaints received by the CMA, 0 13 January 2021.
® Rachel M&r tfianc,i n @ flour shortages as baking b e c o available ato ¢ k d o wn I

https://www.agriland.co.uk/farmingews/ukfacingflour-shortagesasbakingbecomes...

®Tom Church, cofounder e ftarttdad receiie Bupdrddsof messagekasking farihalp, Sudekiharket prices are
increasing, there are fewer discounts, and the lack of stock for home brands means people are forced to upgrade tGineprFaEpes.

6The only superinmsaork etto oplr iwaes cMynfpuaprer mar ket . But this shut down | as


https://www.comscore.com/Insights/Blog/Coronavirus-pandemic-and-online-behavioural-shifts
https://www.agriland.co.uk/farming-news/uk-facing-flour-shortages-as-baking-becomes-lockdown-pastime/
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49.4 According to a survey of 1,500 people by tffice for National Statistic{ONS)
conducted over the last days of March and first week of April, 23% the outbreak was
affecting their household financ&sONS figures showed that the prices of food and
drink had risen by 1.2% in the year to March, a figure reabi@mparing the prices
of a Abasketo of commonly bought goods, b
up the price of less frequently purchased goods, such as dental floss and lightbulbs,
which donét registér as readily with shop

49.5 TheGuardian reporting the ONS figures, has also reported thmsket of products,
including tinned beans, toilet roll and cleaning materials, cost 4.4% more than just
before lockdown measures began a month ed#liEne Expressreported thaplants,
seeds and bulbie supermarkets had seen a 26% rise in prwtcating that demand
for some products was estripping supply*

496 The I nvestors Chsummarkets @il doevgl overtthe dexttmbnght  fi
or t3vifber atough 2019, Morrisons recorded a 5% -fikelike increase in its
retail contribution for its first six weeks in 2020, with this having risen totegams in

weeks five and si®
49.7 Higher pricing was reported in scarce essential products, drugs! PPE

49.8 Supermarkets were reported to be increasing pfilmst not headline prices) through
cancelling discounts and mhgvebenefitedfrom lockdown regulations, as people are

restricted from shopping around.

it helpful if we made a free alternative. The response was overwhelming. For some parents, saving 20p on bread isi¢hebéiffeen

having foodonta t abl e or not. Thousands are |l osing their jobs and waiti:
create free super mar ket price comparison app t o fight rising f
https://metro.co.uk/2020/03/27/bargdinnterscreatefree-supermarkeprice-comparisorappfight-rising-food-costsfamilies

12464492/?ito=cbshare

S8'Richard Part i ngdemand food Boughtcoalinearf UKriseg khatply T h e n (36 Aprild2D28), available at:
https://www.theguardian.com/world/2020/apr/16/pridehighdemandT he ONS cauti oned that its figures ar
of the prices it collects online can change rapidly. It said that food prices hactladizely stable over the period from 16 March, just before

lockdown measures began, to 12 April. Prices for pet food, which contributed the biggest rise in the overall indexpardyi&4% and

5.8% over the past month, while prices of pasta stalidey 4.5%

2 Oliver Wood ggharits, usin@ stealth price rises to beat Biexit The Ti mes (12 April 2017)
https://www.thetimes.co.uk/article/foaglantsusingstealthpricerisesto-beatbrexitOmdkdmagqg2

¥See Partington (2020)y asbhoovpes; 'BoBQ@fNewsesri AiPermuring coronavirus
https://www.bbc.co.uk/news/vénglandderbyshire51988466 and BBC News, fi C o ing pardeniicrbymofitee@'ops ' exp
(18 April 2020), available ahttps://www.bbc.co.uk/news/ukales52326594

%Rebecca Perring, AREVEALED: The food pr isafeesBreRtl, Bxpras@2 April 20173, o ods SHRI
available at:https://www.express.co.uk/news/uk/790977/Supermédat-pricesrise-hike-Brexitnews Laur a O6 Cal |l aghan, i Ph:
6on brink of coll apseb as whol esal er s increase UK painkill
https://www.express.co.uk/news/uk/1258678/coronavikimedicinesparacetameincreasedn-pricespharmaciesihscovid-19
Shttps://www.investorschronicle.co.uk/compamgws/2020/03/19/howoronaviruswill -impactsupermarkets/

36 hitps://www.reuters.com/article/ukorrisonsresults/uksmorrisonssayscoronavirusis-unprecedentedhallengeldUKKBN2150SW

S%e. g. Zoe Wood and Sarah Butler, ACoronavirus trigger 820B,harp ri se
available at: https://www.theguardian.com/world/2020/mar/12/coronaviriggierssharprise-in-price-of-painrelief-medication and
O6Callaghan (2020) .

%0l i ver OMrpiegrhmar kiets hit shoppers with snéavikblemti ce increaseso, Th



https://metro.co.uk/2020/03/27/bargain-hunters-create-free-supermarket-price-comparison-app-fight-rising-food-costs-families-12464492/?ito=cbshare
https://metro.co.uk/2020/03/27/bargain-hunters-create-free-supermarket-price-comparison-app-fight-rising-food-costs-families-12464492/?ito=cbshare
https://www.theguardian.com/world/2020/apr/16/price-of-high-demand-food-in-uk-rises-sharply
https://www.thetimes.co.uk/article/food-giants-using-stealth-price-rises-to-beat-brexit-0mdkdmqq2
https://www.thetimes.co.uk/article/food-giants-using-stealth-price-rises-to-beat-brexit-0mdkdmqq2
https://www.bbc.co.uk/news/uk-england-derbyshire-51988466
https://www.bbc.co.uk/news/uk-wales-52326594
https://www.express.co.uk/news/uk/790977/Supermarket-food-prices-rise-hike-Brexit-news
https://www.express.co.uk/news/uk/1258678/coronavirus-uk-medicines-paracetamol-increases-In-prices-pharmacies-nhs-covid-19
https://www.investorschronicle.co.uk/company-news/2020/03/19/how-coronavirus-will-impact-supermarkets/
https://www.reuters.com/article/uk-morrisons-results/uks-morrisons-says-coronavirus-is-unprecedented-challenge-idUKKBN2150SW
https://www.theguardian.com/world/2020/mar/12/coronavirus-triggers-sharp-rise-in-price-of-pain-relief-medication
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50. In addition to these supply chain shodksmand for home delivery of everyday essentials rose
significantly. This meant that many of those most in need, i.e. those shielding, were struggling
to get delivery sloté’ Such was the problem that local and national government stepped in in
order to arange delivery of essential food boxes, and in order to implement systems with
supermarkets to enabkich vulnerable customers to be prioritised for delivéfiaghile

capacity was scaled.

Vulnerable UK Citizens

51. The i mpact of the pand e mpéoplecamnotbe tverstatt 6 s mo st

52. Those vulnerable to Covitl9 in particular had their lives significantly affected. One area where
they were affected was in relation to their opportunities to shop fontedsencludinghand

sanitiser, PPE cleaning produdtspd and pharmaceutical goods.

53. As a result of the restrictions imposed, these vulnezddpleeffectively had little choice but
to order essentials from Amazon where availaieefe they could natecure a supermarket
delivery slot). As a result, Amazpsuddenly found ieffectively had a near monopoly

The CMAOGs Previsonlecallmarkessst i gati on

54, The CMAhas in the past conducted multiple enquiries into local markets served by supermarket
and local shops. Those have established that consumers shop locally and the demand for certain
products including the subset of essential hygiene and pharmaceuticaitpreakinormally

constrained by other local shéps

55. The pandemic affected consumers behaviour beyond simply increasing ddtmianded
consumer s 6 dngtheir ability to shopeasotind, iamdtinfilag their willingness to
pay. These changeffected the competitive forces of consumer switching and inareasgain
retail er s6 ma attergldnt increasectire market power obonline suppliers that
were unconstrained by bricks and mortar alternati¥®ss suggests that price gang is more
likely to be a concern in essential products with few substitutes and in local markets with few

alternative outlets.

https://www.thetimes.co.uk/article/supermarkieiisshopperswith-sneakyprice-increasesSshplvsjgh

39 https://www.telegraph.co.uk/news/0/hoifeed-delivery-supermarkebpeningtimesrulestescowaitrose/
“See, for e x ampslotsschemeitps: dndns.tequa.cbnorelp/prigritsiotsfag/

“IFor example, in assessing the Tesco/Booker merger in 2018, the CMA assessed geographic markets for convenience stole using 1
catchment around each store.

42 San Sau Fund and Simon Robe@&P Working Paper 202fi The economics of
application to complaints received by the CMA,

ntldandther i ce gou

pote
0 13 January 2021.


https://www.thetimes.co.uk/article/supermarkets-hit-shoppers-with-sneaky-price-increases-8hplvsjgh
https://www.telegraph.co.uk/news/0/home-food-delivery-supermarket-opening-times-rules-tesco-waitrose/
https://www.tesco.com/help/priority-slots-faq/
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56. It can be observed that Amazon operates a delivery system with few substitutes which was used

to deliver essential productschlly when alternative delivery systems collapsed.

57. The CMA reacted quickly to thpotential existence of price gouging in those early weeks of
the pandemicFor example, itat up a taskforce to monitor and respond to competition and
consumer problemarising from the pandemf@. The CMA also identified concerns about
essential products swiftly argent an open letter to the pharmaceutical and food and drink
industries on 20 March 2020, requesting informatiem retailers on price increases by
wholesders or suppliers.

58. It is understood that the CMA received thousands of complaints about excessive pricing during
the initialdays and weeks of ti@ovid-19 crisis.In response, the CMA&aw arissue with local
markesand the ability for local marketo be served effectively ammghened four investigations
under Chapter Il CA 1998 into excessive and unfair pricing for hand sanitiser products. Three
of those investigations were closed on 13 July andvaisdfurther closed on 3 September 2020.

59. As notedin a papeauthored by two CMA officiats

filn times of shorterm scarcity, as some argue, high prices provide an incentive
for producers to increase supply, and government intervention disrupts such
market adjustments. If price gougingharging high pices unjustified by costs

for essential products during a pandeniicreflects a temporary imbalance
between demand and supply, then why should authorities be concerned? How is
it any different from normal situations, such as higher airfares during peak

seasons, where authorities do not typically intervene?

The answer is that the pandemic has brought about significant and unexpected
disruptions to both demand and supply. The competition issue lies in where high
prices reflect the exploitation of market pmw For example, during the
lockdown consumers shop around less and have fewer alternatives available, and
suppliers may not expand quickly enough due to supply chain disruptions. These
distortions give local shops windfall market power and allow theraite rtheir

mark-ups.

43 As noted in the CCP report referenced ab@an Sau Fund and Simon Robe@EP Working Paper 202i The economi cs of po't
price gouging duringCovid 9 and the application to compl aiHuaytes (202@) desdrisethed by t he
principles that gui del9tincledingxihAditiag up & thetaskface. Tyri@ (2020) takesla longer term perspective

and discusses the impact of Cotifl on the UK economy, as well as the role of the CMA to play in mitigdtmg@roblems that are arising.



60.

61.

62.
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There are other market failures too. For essential products such as food and

medication, distribution based on market prices alone during a pandemic is not

|l i kely to be socially efficient when a ¢

income rather than need. Moreover, market prices do not account for the positive

public health externalities widespread use of personal hygiene products such

as hand sanitisers or face masks benefits everyone, not just people who can afford

them. In thes situations, market outcomes that simply reflect demand and supply
are no longer socially desirable and efficignt.

As further noted in tht papertackling market power is at the heart of the work of any

competition authority. Té paperreferences thee fundamental changdbat affect market

power during pandemics

60.1

60.2

60.3

Consumers who rely on public transport, particularly vulnerable people with mobility

difficulties, were less able to travel to supermarkets outside their neighbourhoods.

Moreover, public transport servicegrereduced, and infection risks deterred people

from using the reduced services. These limited the alternative outlets accessible by

consumers.

Second, the pandemic increased search costs for all consumers, including those with

the means to travel independently. Social distancing rules required setaillémit
customer access and created long queues. Access to online grocedielsvang slots
were severely |limited. This further
weakened the constraint of supermarkets on smaller local shops and desne/sare

any existed previously.

Third, the uncertainties created by

willingness to pay?

redu

scardc

Despite thesassessments that were being made with relation to local outlets and stores the

CMA did not invesgate Amazo6 s posi ti on

To the extent that thEMA investigationsdid includeAmazon, it does not appear that they

included the consideration of a specific subset of consumers, the very vulnerable, who were

reliant on online deliveries. It is thereforgbsnitted that the CMA should consider, based on

4 san Sau Fund and Simon Robe@&P Working Paper 202fi The economics of
application to complaints received by the CMA,
4 San Sau Fund and Simon Robe@&P Working Paper 202fi The economics of
application to complaints received by the CMA,

p e
o] 3 January
p e
0 3

January

ntl9and theri ce gou

2021.

ntldandther i ce gou

2021.
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this complaint that Amazon has abused its dominatiteugh exploitative price risesas
retained the profits gained from the abuse of its dominance and should be investigated and fined

proportionately tote profit gained from its abuse.
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V. AMAZONG6GS CONDUCT

63. From midMarch to midNovember 2020, the CMA received more than 115,000 complaints
from consumers. Over 15,000 of these complaints concerned price rises, mostly related to a
narrow set of food and hygiene products. In particular, some very substangaingrieases
were reported for hand sanitisers and for various food products and toilet rolls (Figure 1).5
During those early weeks of the pandemic, certain essentiasgeadh as toilet roland
paracetamgland certain newly essential goods, such as Banitisers and face masks, were

subject to significant price increases

Figure 1. Average (median) reported price increase for all, and selected, products

All products
Rice

Halal meat
Eggs

Toilet roll
Fruit and veg
Flour
Paracetamol
Hand sanitiser

0% 50% 100% 150% 200% 250% 300% 350% 400% 450%

Note: price increase is calculated based on prices in the complaint and normal prices reported by
consumers.

Source: CMA (2020)
64. This includes where such goods were available for sale on Amazon

65. For examplethe BBC and Which? Magazine found the following examples of {gacaing
on Amazon during the firsbckdown (all from third party sellers), with one item 16 times more

expensive than the usual prite:

Item Amazon price £ Expected price £ Markup

Carex antibacterial 26.41 1 26.41
hand lotion, 250ml

Domestos bleach, 7.66 1 7.66
750ml

Braun Thermoscan 149.99 39.99 3.750687672
7 IRT6520

Tampax Compak, 48.64 18.32 2.655021834
8 boxes

Yorkshire Tea 480 28.52 9 3.16888888¢
pack

46 Underling calculations can be provided to CMA on request.
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Tyrells Crisps, 8.38 2.29 3.65938864¢€
1509

Coconut milk, 6 34.79 10.84 3.209409594
cans

Sudocream, 400g 13.56 5 2.712
Cuticura Total, 24.99 1.55 16.12258065
100ml

50-piece stack of 170 36 4.722222222
surgical masks

Dettol handwash 14.99 1.49 10.06040268
Defendol hand 86.95 5 17.39
sanitiser 600ml

66. Which?Reported the following:

Price inflation by sellers on online marketplaces
Carex hand lotion 250ml

[ ] Typical price
e | @ eBay

£26.41 @® Amazon

£1

Braun Thermoscan 7 IRT6520 digital thermometer

[ Typical price

- s -
I - 55 eBay

Dettol Antiseptic cleaning liquid 250mil

[ ] Typical price
[ ] eBay

™
w

£29.99
£9.53 @® Amazon

All prices found on active listings on eBay.co.uk and Amazon.co.uk between 16 and 19 March 2020.

a7

67. TheseWhich?findings were after Amazon had claimed it was tackling pgiweging on its

platform?®

68. Further analysis, usirttpe price tracker website uk.camelcamelcamel.€dms also revealed
that more than 50 different items at least doubled in price from Marcht@ D&fvember 2020

indicating that Amazon was continuing to benefit fridcsrdominance and exploitative prices

Item Amazon price £ | Month/year Expected price £ | Markup
Dettol Bar 19.99 Mar-20 1 20
Soap Original,

““Hannah Wal sh, fAeBay and Amazon failing to prevent s edldbleats

https://wwwwhich.co.uk/news/2020/03/onlismaarketplacesoronavirusupdateebayandamazon
48 https://www.theguardian.com/business/2020/mar/25/amardebayfailing-to-stopcovid-19-profiteerssayswhich
4% Underlying calculations can be provided to CMA on request.

profite


https://www.which.co.uk/news/2020/03/online-marketplaces-coronavirus-update-ebay-and-amazon
https://www.theguardian.com/business/2020/mar/25/amazon-and-ebay-failing-to-stop-covid-19-profiteers-says-which
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Pack of 2 x 100

Dettol Sensitive 7.88 Mar-20 12
Soap 100g

Carex
Dermacare
Original
Antibacterial
Hand Wash 6 x
250 ml

59

Mar-20

5.94

10

Braun
Healthcare
IRT3030
ThermoScan 3
Infrared Ear
Thermometer

199.97

Mar-20

23.21

Carex
Antibacterial
Original Hand
Wash 5 Litre, 2
x 5 Litre Refill
Packs

170.99

Mar-20

23.81

Dettol Cleaning
Wipes
Multipurpose
Cleansing
Antibacterial
Disinfectant,
Multipack 4 x
70

41.11

Jun20



https://uk.camelcamelcamel.com/product/B00ZIVC7B6
https://uk.camelcamelcamel.com/product/B00ZIVC7B6
https://uk.camelcamelcamel.com/product/B00ZIVC7B6
https://uk.camelcamelcamel.com/product/B00ZIVC7B6
https://uk.camelcamelcamel.com/product/B00ZIVC7B6
https://uk.camelcamelcamel.com/product/B00RXH2TNY
https://uk.camelcamelcamel.com/product/B00RXH2TNY
https://uk.camelcamelcamel.com/product/B00RXH2TNY
https://uk.camelcamelcamel.com/product/B00RXH2TNY
https://uk.camelcamelcamel.com/product/B00RXH2TNY
https://uk.camelcamelcamel.com/product/B000NJUM5Q
https://uk.camelcamelcamel.com/product/B000NJUM5Q
https://uk.camelcamelcamel.com/product/B000NJUM5Q
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Andrex Toilet
Roll - Gentle
Clean Toilet

Paper, 45 Toilet
Rolls

Dettol Wipes
Antibacterial
Bulk Surface
Cleaning,
Multipack of 6
x 126

Braun 199.99 Mar-20 49.99 4
ThermoScan 7
Ear
thermometer
with Age
Precision

Heinz Baked
Beanz Tomato,

4159 (Pack of
6

Yorkshire Tea 20 Mar-20 6.14 3
bags, 160 bags

Solgar Vitamin 39.99 Mar-20 12.69 3
C 1000mg,

Pack of 100

Capsules



https://uk.camelcamelcamel.com/product/B00MFXNS86
https://uk.camelcamelcamel.com/product/B00MFXNS86
https://uk.camelcamelcamel.com/product/B00MFXNS86
https://uk.camelcamelcamel.com/product/B00MFXNS86
https://uk.camelcamelcamel.com/product/B015O5CUZ8
https://uk.camelcamelcamel.com/product/B015O5CUZ8
https://uk.camelcamelcamel.com/product/B015O5CUZ8
https://uk.camelcamelcamel.com/product/B015O5CUZ8
https://uk.camelcamelcamel.com/product/B07JLPVJ3X
https://uk.camelcamelcamel.com/product/B07JLPVJ3X
https://uk.camelcamelcamel.com/product/B07JLPVJ3X
https://uk.camelcamelcamel.com/product/B000HRS7OM
https://uk.camelcamelcamel.com/product/B000HRS7OM
https://uk.camelcamelcamel.com/product/B001DX5ZPS
https://uk.camelcamelcamel.com/product/B001DX5ZPS
https://uk.camelcamelcamel.com/product/B001DX5ZPS
https://uk.camelcamelcamel.com/product/B001DX5ZPS
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Sensodyne 5.99 Mar-20 2 3
Pronamel
Enamel Care
Daily
Protection
Toothpaste,
75ml

Vitabiotics,
Ultra Vitamin
D3 Tablets, 1 x
96s

Colgate Max
White One
Toothpaste 75
ml, Pack of 3

Straame
50pack 3 Ply
Disposable
Face Masks

Tropical Sun
Black Beans
400 g cans

(pack of 12)



https://uk.camelcamelcamel.com/product/B005EJYUGW
https://uk.camelcamelcamel.com/product/B005EJYUGW
https://uk.camelcamelcamel.com/product/B005EJYUGW
https://uk.camelcamelcamel.com/product/B005EJYUGW
https://uk.camelcamelcamel.com/product/B005EJYUGW
https://uk.camelcamelcamel.com/product/B004EZT56W
https://uk.camelcamelcamel.com/product/B004EZT56W
https://uk.camelcamelcamel.com/product/B004EZT56W
https://uk.camelcamelcamel.com/product/B004EZT56W
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Sudocrem 4.79 Jun20 2 2
Antiseptic

Healing Cream,

60g

Thermometer

for Adults

Sudocrem 10.73 Mar-20 5 2
Antiseptic

Healing Cream,

4000

Andrex Toilet 73.99 Mar-20 37.73 2
Roll - Supreme

Quilted Toilet

Paper, 54 Toilet

Rolls

50 Pcs 12.99 Aug-20 2
Disposable
Face Masks

Regina Thirst 27.99 Mar-20 15.54 2
Pockets

Kitchen Roll,

12 Rolls



https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B00O19QCIK
https://uk.camelcamelcamel.com/product/B000LNEB9W
https://uk.camelcamelcamel.com/product/B000LNEB9W
https://uk.camelcamelcamel.com/product/B000LNEB9W
https://uk.camelcamelcamel.com/product/B000LNEB9W
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Pringles Sour 9.99 Mar-20 5.6 2
Cream and
Onion Crisps,
(1 x 2009 tube)
TAMPAX 24 Mar-20 13.75 2
Compak Pearl
Super
Applicator

Tampons, 2 x
36 Pack

Multi -Purpose 25.75 Nov-20 14.99 2
Vinyl Gloves,
Box of 100
Dettol 2-in-1 19.99 Jun20 12.28 2
Antibacterial
On-the-Go
Wipes for
Hands and
Surfaces, 9 x 15
wipes

TPZ No Touch 39.99 Sep20 25.82 2
Infrared
Forehead
Thermometer

69. Below are a series of graphistrating theprice spikeghat show their continuation over a

significant period of 2020, and in one case, in and early.2021

70. For digital thermometers:

50 Braun No Touch Plus Forehead Digital Thermometer

170 171.96
160
150 +
140
130
120
110 4
100 4

71. For different brands of hand soap:


https://uk.camelcamelcamel.com/product/B072JMPWG8
https://uk.camelcamelcamel.com/product/B072JMPWG8
https://uk.camelcamelcamel.com/product/B072JMPWG8
https://uk.camelcamelcamel.com/product/B072JMPWG8
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B0721R2PHJ
https://uk.camelcamelcamel.com/product/B087DNQDCQ
https://uk.camelcamelcamel.com/product/B087DNQDCQ
https://uk.camelcamelcamel.com/product/B087DNQDCQ
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Baylis & Harding Jasmine and Apple Blossom Anti-Bacterial Hand Wash, 500 ml, Pack of 3

l ————————————— 444
°e ey o 3 I N W 3 -3
i e .y & g < 4 &
< & o o &XF 5 o e =8 <&
Price type Lowest Highest
W 3rd party new 4.44 (Jul 2,2021) 34.99 (Mar 11, 2020)

Carex Dermacare Original Antibacterial Hand Wash, Cleansing Hand Wash that Protects Hands, Antibact-
erial Soap with Added Moisturisers, Gentle Hand Soap, Pack of 6 x 250 ml (Packaging may vary)

60.00 -

59.00

51.43 o

42.86

3429 o
2571 o

1714 1

o e
85 ‘lrm.ﬂ ----- | T 1RL] e [ 502
Uj;: o gé‘\(jl 5“9 § ;\\'\' & o \‘z@{f’j‘ P zo"-v QGL,\B' d}"')l @56‘\3
};'li;et','pe o Lowest o )—ighestr i
W 3rd party new 3.38 (May 23,2015) 59 (May 24,2020)

72. A two-pack of Dettol soap currently priced at £1 on Amazdrspiked to £19.99 on 2darch

2020, after Boris Johnson had announcedessential contact should end the week before.

50

https://uk.camelcamelcamel.com/product/BOO5IDUTEG?context=search&__cf chltksct#6235686b28ead2a89aa6796c289b798ccfo3
651216254824410-AQm9ZiU7vdxjm7FrY-SX4jAoTlauNimxYMgMz1Z-i-
FHFf6ZqM7j3cPIU74YJ4C27yFri2XRj40Ac33Q7kDqCi8ftlek5
wqlhWsav11IQrOiN7jcB7ezMsCzwxZN6c93X350Weddduelu4pEOu_SGOOVDXFTYSLIPWCI
IMcSAjgJgO64mrjhXqitdjWL7R4wlydQSCS9y0042W4yHKLabFWRIINAVXp2utoK5UzGKxcUI1JgAdG1X98gpJqHjKKX7yWtNTIhk
N7s1INGxRfpi5_0WyeLNr11oXScuZD6alL7mgSoGFUoXKMIbhPyIDgOFX8ir2BBY S4bCLIzZTORAMMACAWP6yeQHC9
INOPLhmp34k9ySmp6th8adH2GZUqrwMLziFyPILGIX_CIVo8t8VVwWTG1laTWvV{301fQt9iJ7LrPvtnm7au6MaeV
6D_2B8BoLohB_yA04sS9tajHFWoBYEcZxyn8yHMacn
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> Amazon Price History

o _Dettol Bar Soap Original, Pack 0f 2x 100 g

1 T T .
! ® o 3 T " ry N ~
& N e & & o & & & P
Price type owest ’
W 3rd party new (Jul 31 ) 20)
| 6s anti bacteri al surface

Amazon increased 12 times, to £17°99.

74.

Dettol Antibacterial Surface Cleanser Spray 750 ml (Packaging May Vary)

spray

Price type
W 3rd party new

currently sells on Amazon for £20.99, five times Rgss.

51 https://uk.camelcamelc

amel.com/product/B00ZIVC7B6?context=search

usual

A 45-roll pack of Andrex toilet roll meanwhile increased to £99.99 in March. The same item

52 https://uk.camelcamelcamel.com/product/B0040CO20E ?context=saacthttps://www.amazon.co.uk/Andr&entlePuppiesToilet-

Tissue/dp/B0040OCO20E

y


https://uk.camelcamelcamel.com/product/B004OCO20E?context=search
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Andrex Toilet Roll - Gentle Clean Toilet Paper, 45 Toilet Rolls hitps://3cmls.co/UK/BO040CO20E

100 99.99

80

70 1

60

50

Price type Lowest Highest
M 3rd party new 7.21 (Jul 14,2019) 99.99 (May 27, 2020)

B 3rd Party New Price History

This is the price charged by third party merchants for
itemns in New condition.

Type Price Date
Current £20.49 Jul 04, 2021
Highest " £99.99 Mar 14, 2020
Lowest £7.21 Jul 12, 2019
Average * £22.74 -

* since Dec 08, 2011

+ of the last 50 price changes

75. A pack of vitamin D tablets from Vitabiotics currently costs £5.39 on Superdrug. On Amazon
in March 2020 it was priced £189, almost three times mote.

53 https://uk.camelcamelcamel.com/product/BO03VQZC3U?context=search
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__ Vitabiotics | Ultra Vitamin D3 Tablets | 1 x 96s
5 -

Price type Lowest Highest
W 3rd party new (Sep 11,2018) 14.89 (Jun 9, 2020

76. Fairy Eucalyptus washing up liquid currently retails at £1 on Poundland. As the pandemic hit

the UK, it was listed for ten times more on Amazbn.

77. Similar pricegouging was reported in the US and other countries. The oagianiPublic
Citizen also found evidence of Amazon oypeicing products it was directly sellirt§A second
report by Public Citizen found that prig@uging on Amazoin both on products sold directly
by the company and those sold be third party sellees still rife®®

78. Some essential items were reported to have had their prices increased by up tq Wj@00%

such price rises actually being®®a breach of |

79. Indeedt hat report ancgvaredsa pdttérma dfignificant phice thcreases on
essential products sold directly by Amazon, as well as price gouging byérigdsellers %

80. Such was the concern thdthich? Launched a consumer advice piece on spotting price

gouging®®

Amazon Prime

It should be noted hemhe impact that Amazon Prime membership may have on
purchasing decisions. Lina Khaturrent Chair at the Federal Trade Commission in
the USA,wr ot e in her famous article for the Y.

antitrust paradothatconsumers who haverdazon Prime membership

54 https://uk.camelcamelcamel.com/product/BOORXH2TNY ?context=search

55 hitps://www.citizen.org/article/primgouging/

56 hitps://www.chargedretail.co.uk/2021/01/22/prg@ugingstill-very-muchanissueon-amazon/

57 https://www.theverge.com/2020/9/11/21431962/publizen-amazorprice-gougingcoronaviruscovid-19-handsanitizermaskssoap
toilet-paper

58 https://www.citizen.org/article/primgouging/

59 hitps://www.which.co.uk/consumeights/advice/howto-spotandreportprice-gougingackUs5Y30.SV



https://www.theverge.com/2020/9/11/21431962/public-citizen-amazon-price-gouging-coronavirus-covid-19-hand-sanitizer-masks-soap-toilet-paper
https://www.theverge.com/2020/9/11/21431962/public-citizen-amazon-price-gouging-coronavirus-covid-19-hand-sanitizer-masks-soap-toilet-paper
https://www.citizen.org/article/prime-gouging/
https://www.which.co.uk/consumer-rights/advice/how-to-spot-and-report-price-gouging-ackUs5Y30LSV

PREISKEL ¢.CO

fincrease their purchases from Amazon by about 150% after they become Prime
members. Prime members comprise 47% of Amaz
members also spend mor e amaveragehdd $1S@Wmpany 6 s
annually, compared to $625 spent annually by+Ryime members. Business experts

note that by making shipping free, Pri me A
| eading consumer b urMoeoveralfe anmual feerdevess hop pi ng
customers to increasedin Amazon purchases in order to maximize the return on

their investment.

As a result, Amazon Prime usen®e both more likely to buy on its platform and

less likely to shop elsewhere i [-tBréexpergent] of Amazon Prime members
carryoutapaid ransaction on the site in-the same
Prime members. For Walmart and Target, those figures are 5% and 2% respectively.

One study One study found that less than 1% of Amazon Prime members are likely

to consider competitor retaibites in the same shopping session. -Rdme

members, meanwhile, are eight times more likely than Prime members to shop

between both Amazon and Target in the same session. In the words of one former
Amazon empl oyee who wor k eeder aboutthe 879. IPr i me t e
was really about c¢ hanhgiyn gvopud odpnlbet 6 ss hnoepn taanlyiwtl

In that regard, Amazon Prime seems to have proven successful.

In 2014, Amazon hiked its Prime membership fee to $99.223 The move prompted

sone consumer ire, but 95% of Prime members surveyed said they would

either definitely or probably renew their membership regardless, suggesting that

Amazon has created significant bHoy and that no competitor is currently

offering a conparably valuable service at a lower price. It may, Feower, also

reveal the general stickiness of online shopping patterns. Although competition for
online services may seem to be fAjust one
behavioral tendencies showsth t he Aswi tching costo of char

in fact, ®e quite high.o

81. Given Amazon Prime membership is widely available and popular in the UK, this is likely to
have addedtdt he accel eration of usersod pr omedmssi ty
marketpowerAmazondéds ability to raise pisiewddencedur i ng

from the fact that prices went up

Lina Khan, @ Amaz onTheYaldmwv JourmaMaume 1R6GNo.a83dJanxaby,2017.
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82. How and why they went ugespite the Amazon fair trading polidg the central issue. The
products that were availaktie consumers in response to consumer demand are determined by
Amazon, promoted by Amazdsilled by Amazon and delivered by Amazon. They appear to

have been, and may continue to be, unconstrained by competing alternatives.

83. The CMA should investigate tHikelihood or use gfor availability of alternative shopping
delivery systemsluring the pandemic, compared to Prime, by location. Amazon will have
information about the location and usage patterns of all its Prime custéinierould be used
to estabkh which customers weparticularly vulnerable to being overcharded goods for
which there wasnd isno effectivdy competitivesubstitute.

84. Analysis of the switching costs of Prime membetay also be important,as would bean
assessment of the ovgsldbetween Prime membership and particularly vulnerable consumer

groups for whom shopping around became impossit#ealtestrictions.
Ability to Control Price

85. Mor eover , dssessmentkdhraanzdosn 6 s a b i oriddcreasgrices onitscr ea s e
platformis at odds withts public statements thittd i dnét set the prices f
ot her essenti al goods. For exampl e, Khan goe

products in relation tone particular competitas follows:

iShorttelry Qaufi dsi rejected Amazonds overture,
and other baby products by up to 30%. By reconfiguring their prices, Quidsi
executives saw t hasofAmaamoe 6/t pat cd amarge bwlt Isy
companiesd6 pst £edman dmddale ttackingnbéapers.ooin

and would i mmediately slash Amazonbds price
September 2010, Amazon rolled out Amazon Mom, a new service that offered a

year 6s wor tday Poirhe shippiege(whichwsaally cost $79 a year).

Customers could also secure an additional 30% discount on diapers by signing up

for monthly deliveries as part of a servic:
executives fAcalcul ated that Aaovarzhee was on

months in the diaper category alone. 0

Li na Khan, @ Amaz onTheYaldmiv JourmaMaume 1R6GNo.a83dJanxaby,2017.
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It appears that t he Qu ifausded, and that Amakzom asesdits u n e a ¢

ma r k e tasdvastlabordtory to spot new products to sell, test sales of potential new goods,

and exert more atrol over pricing %8

It appears that Amazon sets prices using compute programs that operate to maximise its and its
suppl i erfsnba zroentdusr nuss.e of pr ewhere ibdecydesporaitecthen g st
programs and prices to target rivalsygests that Amazon is in control of prices for products

sold using its systemés Khan put it

iAmazon controls key <criticadinwagsfthatast ruct ur

are difficult for new entrants to replicate or compete against. This gieesompany
a key advantage over its rivals: Amazonods
Like its willingness to sustain | osses,

confounds contemporary antitrust analysis, which assumes that rational firms seek

todri ve their rivals out of busi ness. Amazon

itself indispensable toeommerce, Amazon enjoys receiving business from its rivals,
even as it competes with them. Moreover, Amazon gleans information from these
competibrs as a service provider that it may use to gain a further advantage over

themasriva8enabl ing it to further® entrench its

T h gleefing of informationd f r om competitors and customers

markets andenables it to distort competition, limit and undermine rivals and the process of

competition that would otherwise arise

The EU Commission Press Release about its investigation also strongly suggests that it

is Amazon, not its suppliers, that controls firices at which goods are offered:

52 https://www.wsj.com/articles/SB10001424052702304441404577482902055882264

BLina

Khan, i Ama z o nThiesYalé lpatv Jotrmaladue 1RGNo.a3dJanxaby,2Q17
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90. fiThe Commission's preliminary findings show that very large quantities gfutdit seller
data are available to employees of Amazon's retail business and flow directly into the
automated systems of that businegsich aggregate these data and use them to calibrate
Amazon's retail offers and strategic business decisions to the detriment of the other
marketplace sellers. For example, it allows Amazon to focus its offers in thedmdihg
products across product tagories and to adjust its offers in view of nquublic data of

competing sellerg®

V. AMAZONG6S ACTI ONS ARE A BREACH OF COMPETI
Exploitation of Market Power and Price Rises

91. The abuse of dominance does not depend on intent to, almalsis based on objective factéts.
As put by one academic repdttis simply a fact that® Aduring lockdown consumers shop
around less and have fewer alternatives availablew hii ¢ &ds gc er t raarketpowert ai | er
and allow them to raise their markps %6 These factors were exacerbated by the impact of
uncertainty and fear, causing increased willingness on the part of consumers to pay higher

prices®®

92. That particular paper focuses on local shops, such as corner shogsiskaukimitted that
Amazon should béhought of ane of those retailers who were able to expogexisting
market powethat increased during the pandemitiich accelerated a consumer shift to online
purchasing and increased its dominandss is lkely to beparticularly the case in respect of
thosethat are less willing to shop around or more vulnerableebely vulnerabl@eoplewho
were unable (or unwilling) to leave their homes in order to visit a physical ahdpwhere
Amazono6s deeloperatesraya level of performance thas ands unavailable for
these types of products being supplied by othémdeed, The Sun newspaper even

recommended that people unable to book supermarket deliveries used Amazorfinstead.

93. As such, any Amazoproducts sold at prisethat were above the competitive lewehich can

be established asompared againghe prevailing prices that operated in the market pre

64See EU commission presrelease of November 202.

% Seg for example, Judgment of the Court of 13 February 1979. Hoffrharoche & Co. AG v Commission of the European Communities.

Dominant position. Case 85/76.

% The report was written by San Sau Fung (sansau.fung@cma.gov.uk) is an Assistant Director of Economics at the UK Camdpetition a

Markets Authority (CMA). Simon Roberts (sroberts@uj.ac.za) is a Professor at the Centre for Competition, Regulation amd Econo
Development of University of Johannesburg, and an associate at the Centre for Competition Policy, University of Eakt Avegian

Economics Director at the CMA at the time the paper was written. All views are those of the authors and not the CMA.

5 San Sau Fund and Simon Robe@&P Working Paper 202fi The economics of potentl9addther i ce gou
application to complaints received by the CMA, 060 13 January 2021.

% San Sau Fund and Simon Robe@&P Working Paper 202fi The economics of potentl9aiddther i ce gou
application to complaints received by the CMA, 0 13 January 2021.

89 https://www.thesuna.uk/money/11352205/supermariegtks-delivery-slotsbesttime/
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lockdown involved Amazorexploitingits market power, contrary to article 102 TFEU and the
Chapter Il Prohibitior{®

The position of Amazon andhe position of Third -Party Sellers on Amazon Marketplace

94. Where third party sellers were selling at ex
platform, Amazon may arguedtthe actions were being taken by those that ussoftavare
and systems, and logistics, and warehouses, and its peopldasel productavere delivered
in its packaging bypeople dressed in its uniforirsut that theyare not actiong\mazonis

responsibldor.

95. In its public statements on priceougi ng, Amazon has sought t o
sellers. It says it has taken down half a million items from its global sites, closed down 6,000
selling accounts globally for violating fairicing policies ad turned over information about
sellers to 42 state attorneys general offices in thé*d&azon has also publicly called for a
federal antiprice-gouging law in the US that should target those setting pfia#/'e. note that
in the USA pricegouging is often a criminal offence at state level.

96. In the UK, the Amazon website tells customers:

AnWedbre working to ensure that no one art.i
products, such as food, or health and persa@at products during this pandemic

and have blocked or removed tens of thousands of items, in line with our long

standing policy. We actively monitor our store and remove offers that violate our
policy. AYou can submit ahepRepoaincorgectc oncer n
product information" on the product detail page, then select "Other product details",

then "Price issue". While we are not able to respond directly to all reports, we

appreciate $our feedback. 0

97. However, Amazon i ®rm,nupinvolved wibhnite setlersait i intipdtely t f

involved with pricing, delivery and the promotion of products.

98. For examplep v e r 80% of sales on the Amazon websit e

that customers click on to quickly order an it¢érAmazon gathers data about usexsdits

0 https://ec.europa.eu/commission/presscorner/detail/en/IP_19 4291

™ https://www.sec.gov/Archives/edgar/data/1018724/000119312520108427/d902615dex991.htm

72 https://www.aboutamazon.com/news/politgwsviews/itstime-for-congresgo-establisha-federatpricegouginglaw
73 https://www.amazon.co.uk/gp/help/customer/display.html?nodeld=GHIDCNZCNBCCNUQC

74 https://www.repricerexpress.com/wamazorbuy-box/
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algorithms decide which seller Owi nsd the b

process?

99. According to trade website repricer.com:
of the biggest battlegrouadn online retail and every online seller wants to win it, selected by
A ma z o n 6-secret algonrichm to be pushed to the front of the queue where the chances of

Y

ringing up a® sale skyrocket. o

100. Pricegouged items on Amazon documented above were promgtettheb buy box, for

example?’

Price: £24.99 (£24.99 / 100 ml) & FREE delivery

Get it Fri, 13 Mar. - Mon, 16 Mar. with FREE delivery.
Get it Thu, 12 Mar. if you order within 30 mins and
choose faster delivery at checkout. Details

In stock Get it Fri, 27 Mar. - Mon, 6 Apr. with FREE delivery,

Qy:-1 Vv In stock

Add to Basket
Add to Basket

101. The fact is that sellersold their products to customersmaassivelyinflated prices andvere
only able to dsobecause oA ma z on 6 s 0 n bystenssalpsardtlofisiicsWihere
inflated priced products were available onliAema z dhigtdyeffective delivery system and
its Prime servicés part of the economic produtiat allows customers to receive goods without
incurring the cash cost of the delivery, often on the sdayeor the following day. All these

contributed to that conduotn Amazondés pl atfor m.

102. It should be recalled that it is Amazon that providessiistems software ad billing platform
that enables people &hop online. It is Amazon that knows about pficgnts c u st o mer
interests and likelhood to purchasdt is Amazon that has the data about its customers and
theirneeds and Amazon that uses that data to market and prasvetts foproducts to people

who may be interested in them.

s https://sellercentral.amazon.co.uk/gp/help/external/G200418100?language=en_GB
76 https://blog.repricer.com/resources/amaboiy-box-ultimateguide/
T https://www. lincolnshirelive.co.uk/news/locabws/amazombaycoronavius-sanitiserprice- 3958719

fith

s O
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103. It is Amazon tlat would be able to target and pinpoint the most vulneraneé promote
essential products to themt is Amazon that would benefit from those sales and would be

contracting third parties to meet the demand that it could see being generated duringgandemi

104. For Amazonto say it is ot contractually responsible fitis suppliers is like saying that the
shg owner is not responsible for the prices in its shop. The idea that a third party is setting a
price unrelated to demand known by Amazoals®contralicted by one of the salient facts in
the EU Commission enquiry: Amazon sells its own products on its websites, and Amazon
continually collects data about activity on itagiornm fiAmazon appears to use competitively
sensitive information about market p&asellers and their products and transactions on the
mar k et fopits awn ends®

105. Amazon has carefully created a contractual system that enables it to avoid paying taxes, but
that should not be relevant to a competition law assessment. For compgriifposes Amazon
is trading in the UK. It supplies goods and services to people in the UK, and it employs people
in the UK. It affects trade and competition in the UK and is unquestionably operating within

the jurisdiction.

106. A dominantcompanyhas a duty imposed on it at laW. has to comply with that duty
irrespective of its contractual position. If it properly and fully complied with that duty it would
have used its enormous resources and data and knowledge to put in place effectiveammplian
systems to prevent the harm that has occurred. It has failed to do saremud be absolved
from its responsibilities bylaiming that its suppliers were in breach of contiaétmazon

remains responsible for its own conduct

107. We would suggest thatig not possible to contract out of the duty that is imposed on a dominant
firm. Neither can Amazonds failed attempt to

objective justification for its conduct.

Amazon Profited from Price Gouging

108. It is alsounderstood that Amazon takes a percentage cut from sales made on its platform by
third-party sellersusually around 15%.As such, not only did Amazarot adequately respond
or preventthe conductfrom occuring, but it also benefited from itby receivingincreased

revenue viats percentage cut.

8 https://ec.europa.eu/commission/presscorner/detail/en/IP 19 4291

79
https://sellercentral.amazon.co.uk/gp/help/external/help.html?itemID=H78LW99F4XF3Z38&language=en_GB&ref=efph_H78LW99F4XF
3738 _cont_200336920
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109. While we cannot estimate exactly how much extra commission Amazon made on items due to
price-gouging without an analysis of the range of products affected and associated sales,
Amazon6s pub lshow kthat it increasedits total sevenue20R20the UK by £7
billion, or around 51%, to £20.7 billidH.

110. Amazon does not disclose how much of its revenue is from fees paid by third party sellers. But
using disclosures from the global level, Unite estewahird party sales in the UK were worth
£4.3bn in 2020, up by £1.7bn from the previous §&@his includes commissions, seller fees
and o6fulfilmentd <costs paid by sellers and
commissions. Amazon also does notfliise UK profitability.

112. At the gl obal |l evel, Amazonds revenue increa
by over $100bn to $386bn, while profit after tax increased to $21.1bn and operating cash flow
increased to $66.1BR1ts success is perhapsst shown by its share price, which increased by
close to 80% over 2020. This increased the fortune of Jeff Bekama z onds f ounder ,
and largest shareholdeby $70 billion in 20263

Amazon share ﬁrice, 20180284
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112. Unite has found no publievidence to indicate that Amazon disgorged itself of any profits or

revenues gained throudfls pricerises

113. The UK website policy described above that customers are referred to aroungopigosy

does not mention refundsUS state authorities have fihsellers and forced them to refund

80 Note that this includes directlea as well as other businesses such as Amazon Web Services cloud computing.
81 Underlying calculations can be provided to the CMA on request.

82 Underlying calculations can be provided to CMA on request.

83 https://www.washingtonpost.com/business/2021/01/01/bercscwealthpandemic/

84 hitps://www.nadag.com/markedctivity/stocks/amzn

85 https://sellercentral.amazon.co.uk/gp/help/external/ G5 TUVIKZHUVMN77V
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customers but Unite has found no evidence Amazon has had to pay back commissions or

fulfilment revenue as a resff:.

114. Itis submitted that Amazon has market power with respect to supplies offered over its platform,
benefitting ast doesfrom the swift delivery to the home, which is a vital part of the product

market in this case.

115. In addition or in the alternativat operated @oncerted practice betwegself such thirdparty
sellersthat raised pricegontrary to Article 101 TFEU and Chapter | CA 199&is is
particularly the case, in a situation where it appears, as set out aboveatt&ipated that
price risescould occur such that it put contractual provisions in place but then failed to properly
policeitssystenc ont r ar y ownFak Rrigizgdaliéys

Amazonds Public Response to Price Gouging

116. As set out above,Aazon responded to claims of prigeuging by publishing a press release,
stating that there was no place for price gouging on Am&ztirapparentlytook steps to
prevent thirdparty sellers from continuing to engage in such contfudowever, this does not
addresghe fact that (i) Amazodid not preventhe conducbccurringfor a certain period of

time, and (ii)) Amazon profited from that time through increased revenue

117. Mor eover, it has been reprampan®éd ohh adtmakzioghereve
January 202%° The articlein question mostly refers to US data, but there is no clear reason to
suspect the situation would be different in the;dkd we consider that this aspect should be
further investigated by the CMA

European Commission Investigations

118. The CMA knows that theeuropean Commission currently has two investigations open into

Amazon®°

1181 An investigati on ipoblichbusihessdata of iddependsnesellers n o n

who sell on its marketplace to the benef

86 https://www.chargedretail.co.uk/2020/11/19/amagetiersfined-andforcedto-refundcustomers23000afterprice-gouginghand

sanitiser/

87 https://blog.aboutamazon.com/comparews/pricegouginghasno-placein-our-stores

8 And amazon has contract which on their face suggest that price gouging is not acceptable. See, for example, Amazon
(https://blog.aboutamazon.com/compargws/pricegouginghasno-placein-ourstores)

®David Lee, fAPandemic pezoboae r ies efnansidhTinieb22 dhauarg 2021t on Ama

90 https://ec.europa.eu/commission/presscorner/detail/en/IP 20 2077
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directly competewvith those thirdparty sellers, in which a statement of objections has
been i s Markeglacé investigationo ¥*and

1182 An i nvestigation into possible preferent.i
those of mar ket pl a csdogistiesland elalivery setviees (whiche A ma
i f focused on t he use of t h e Bufi Baxy Boxo

Investigationo ¥2.

119. In relation to the Marketplace Investigation, while the Statement of Objections is not yet
publicly available, in order to issue it the Commission must have made a preliminary finding
that Amazon holds a position of dominance.

120. The Marketplace Investigatin appear s t o be f othadateitdgleans A ma z
from third-party sellers on its platforms with which it competes, in order to give Amazon a
competitive advantage. This is not a large secret; the House Antitrust Report in the US found
that Amazon uses third party seller data in order to copy the most popular products on the
platform and release similar or identical products. This has reportedly led to significant

decreases inthosethipdar ty se® |l erso6 sal es.
121. Such conduct harms consumershia UK because:

121.1 It stifles innovation. The thirgharty sellers may have gone on to reinvest their profits
to develop or to bring to market new, innovative products, but will be unable to if
Amazon forecloses them. Moreover, if Amazon focused on competitidhe merits,
rather than abusing its dominance in this way, it might be investing in innovative new

products, but clearly is not as it simply copies others.

121.2 Where this conduct effectively forecloses tharty sellers, Amazon will then have
the power taaise price on those items, meaning consumers may be paying higher than
the competitive price for a given product. This appears particularly likely to be true for
Amazon Prime members, who may be shown certain products at higher prices than
those who ar@ot Prime members, and who may be less likely to shop around where

they have committed to a monthly Prime membership fee to avoid delivery costs.

91 Case 40462
92 Case 40703
93 https://www.businessinsider.com/amazgsessellerdatacopy-productsallegeshouseantitrustreport2020-10?2r=US&IR=T



https://www.businessinsider.com/amazon-uses-seller-data-copy-products-alleges-house-antitrust-report-2020-10?r=US&IR=T

122.

123.
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The Buy Box I nvesti gat i-preferencng df lsownspeoductspar A ma z

products which usits delivery and fulfiiment services, on the Amazon marketplace platform.

There are two examples of this type of behaviour:

123.1 Prime.

(@)

Products which have Amazon delivery of Amazon prime delivery may be
awarded a higher relevance and therefore shown to usarshsg on the
marketplace platform before products which do not use the Amazon delivery

and fulfilment service.

123.2 The Buy Box.

(@)

Special offers and product promotions

Frequently bought together

(b)

(c)

The Amazon Buy Box is the section of the page on an item which includes an
option to add to basket, on the right hand side in the following image:

What many consumers do not realise, is that the price which appears in the Buy
Box is not necessarilthe cheapest price that the item in question is available
at on Amazon. Rather, it is the price of the seller selling the item who has

Awono the buy box and therefore been ¢

If a consumer clicks through to other sellers, thay find that the item in

guestion is availablat much cheapeprices Why does the more expensive

version end up in the Buy Box and thus most likely to be purchased by the
consumer (particularly the consumer in a hurry)? The European Commission
isconcened t hat Amazonds own iAmagzondrs th
delivery and fulfilment services, are given preference and are therefore more

|l i kely to Awino the Buy Box, even wher

the consumer.
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124. Such conduct harms csumers in the UK because:

1241 Consumers are highly Ilikely to simply pur.
the Buy Box, and therefore be paying higher prices than they could be on thousands of

products.

124.2 Third-party sellers who are more willing to cpate on price (i.e. are selling the same
product for cheaper) may fail to achieve sales and exit the market, leaving only those
sellers seeking higher prices left on the platform; this will also mean that consumers,
even those who are aware that they niagl theaper deals by clicking through for
other sellers, may end up paying higher prices.

125. Based on the above, the CMA should open investigations in parallel with the European
Commission, to ensure that UK consumers are not left suffering while their qzartgan the
EU see this conduct remedied.

Remedies

126. Amazon will have records and know who purchased what and when. It has yet to give anything
back to those that were exploited. This could easily be done, given its sophistication, data and
knowledge 6customer purchasing and a modicum of effort. If it were to disgorge the profits it
made out of the pandemic that could go some way to addressing the harm done by failure to

comply with its duty under the law.

127. The CMA may seek remedies that take a [plesbased approach and seek to oversee
Amazonbés behaviour, in |line with its approach

the resources of the Digital Markets Unit.
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VI. REMEDY SOUGHT

128. It is requested that the CMA open an investigationMima zon6s conduct unde.l
CA 1998. Should the CMA find, upon conclusion of the investigation, that Amazon has abused

its dominant position, it is requested that the CMA take appropriate enforcement action.



