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FORMAL COMPLAINT: AMAZON ABUSE OF DOMINANCE OVER DATA AND
COLLUSION OVER PRICES

I.
1.

INTRODUCTION

This submission is made by Unite the Union (“Unite”), a trade union listed by the certification
officer under section 3 of the Trade Union and Labour Relations (Consolidation) Act 1992.

2.

This complaint is made against Amazon in relation to its exploitative abuse of dominance and
calls for the CMA to further investigate Amazon’s use and abuse of its customers’ data.

3.

This submission will set out the relevant legal framework, before considering the factual
background, Amazon’s conduct, how that conduct, either alone or taken together with certain
of its marketplace participants is a breach of competition law, and the remedy sought.

II.
4.

LEGAL FRAMEWORK

At the time of the conduct to which this complaint relates took place, the Brexit transition period
had not yet come to an end. We appreciate that the EU Commission opened an investigation
into Amazon’s practices vis a vis its suppliers and its conduct relating to Amazon’s Market
Place in 2019. That investigation overlaps in part with this complaint, but this complaint raises
broader issues of customers’ use of online services and reliance on home deliveries, Amazon’s
market position being accelerated due to this shift in demand and of the exploitation of people
who were especially vulnerable during 2020 and 2021. These matters are only partly being
addressed by the EU Commission in its ongoing proceedings.

5.

When eventually concluded, at some time in the future, it has to be recognised that the EU
proceedings relate only to a snapshot period in time, which could potentially be limited to the
factual position that was in issue prior to the initiation of EU proceedings in 2019 or which
were at issue in those proceedings prior to its issuing of the Statement of Objections. The EU
Commission has noted the increasing trend toward online shopping, but we doubt it has fully
appreciated the acceleration and pace of change that has been brought about by the pandemic,
which we suggest may have created an enduring change to patterns of demand and supply- all
of which have significantly increased Amazon’s market power and in turn increased the reliance
that people have on it and their dependence. The trend toward online purchasing was noted in
EU’s formal press releases but recent financial reports show that it has accelerated considerably,
with Amazon’s UK revenue increasing by 50% in a year.

6.

The relevant legal framework includes EU and UK competition law as the proceedings we are
requesting the CMA to take relate both to the activity being investigated by the EU
Commission, which is relevant to the ongoing position in the UK, and the UK position, both as
it relates to additional facts and matters and a continuing abuse.

7.

The EU Commission’s track record of investigating abuse of dominance suggest that each case
takes a long time. Its Microsoft, Intel and Google proceedings have each taken 10 years or
more. Its recent Broadcom investigation was resolved swiftly with the use of Interim Measures,
but there is no indication that Interim Measures will be used by the Commission in its current
case against Amazon. The Amazon case was opened in 2019, is now three years old and has
only reached the Statement of Objections stage.

8.

In the circumstances, we consider it prudent for the CMA to plan for the longer term and address
the shortcomings of the EU system. The CMA will necessarily have to commit resources to
monitoring the EU position, attending Advisory Committee meetings and ensuring that
remedies if any, are effective and address the position in the UK. Incremental resources can
efficiently be deployed to address additional issues raised- while resource intensive
investigations and findings of dominance can be left to the EU Commission, used and updated
by the CMA it its proceedings.

9.

We also consider that the EU Commission remedies are likely to address the issue and findings
in its case, which may overlap with those set out below, and there is likely to be a need for
additional remedies to address exploitative abuse by way of additional remedies. The CMA
will thus be able to adopting remedies that may be applicable both more quickly than the EU
Commission and can direct its remedies to the broader set of harms identified than is within the
scope of the EU enquiry – and use a principles based approach in line with its DMU objectives
- which is unlikely to be the approach adopted by the EU. We can see how the case can be
effectively managed with the ability to benefit from EU evidence or findings, such as evidence
of dominance, where appropriate.

Article 101, Treaty for the Functioning of the European Union (“TFEU”)
10.

Article 101 TFEU prohibits anticompetitive agreements, decisions by associations of
undertakings, and concerted practices.

11.

Article 101 TFEU contains the following elements:
11.1

An agreement, decision, or concerted practice;

11.2

Between undertakings;

11.3

Which affects trade between member states;

11.4

Object or effect;

11.5

Prevention, restriction, or distortion of competition.

Article 102, TFEU
12.

Article 102 TFEU prohibits abuse of a dominant position.

13.

Article 102 contains five elements which must be set out for a breach to have taken place:

14.

13.1

An abuse;

13.2

By one of more undertakings;

13.3

Of a dominant position;

13.4

Within the internal market or a substantial part of it;

13.5

Having effect on trade between member states.

When considering any abuse of dominance under national competition law, the CMA is
required to also apply Article 102 TFEU (Article 3(1), Regulation 1/2003).

15.

According to the case-law of the Court of Justice of the European Union (“CJEU”), dominant
undertakings have a special responsibility not to allow their conduct to impair genuine
undistorted competition.1 This refers not only to practices which may cause damage to
consumers directly, but also to those which are detrimental to them through their impact on
competition.2

16.

Where a dominant company is present in a market, competition in that market is already weak.3
The concern is therefore to prevent conduct by that dominant company which risks weakening
competition still further.4

17.

The dominant company may advance an objective justification; where it does, it bears the
burden of proof.5 It must show that the conduct is objectively necessary, proportionate,6 and
determined on the basis of factors external to the dominant undertaking in relation to the
benefits to consumer welfare; they must be determined in the interest of competition,7 not

1

Deutsche Telekom AG v Commission 2010 C280/08; Case 322/81 Nederlandsche Banden-Industrie-Michelin v Commission [1983] ECR
3461, paragraph 57.
2
Case C-202/02 P, France Télécom v Commission, paragraph 105.
3
Deutsche Telekom, paragraph 174: “In that regard, it must be borne in mind that, in prohibiting the abuse of a dominant position …the
conduct of a dominant undertaking which, on a market where the degree of competition is already weakened precisely because of the presence
of the undertaking concerned, through recourse to methods different from those governing normal competition in products or services on the
basis of the transactions of commercial operators, has the effect of hindering the maintenance of the degree of competition still existing in the
market or the growth of that competition”; Case 85/76 Hoffman-La Roche v Commission, paragraph 91; Nederlandsche Banden-IndustrieMichelin, paragraph 70; Case C-62/86 AKZO v Commission [1991] ECR I-3359, paragraph 69; Case C-95/04 P British Airways v
Commission, paragraph 66; and France Télécom , paragraph 104.
4
The CMA was requested to act to prevent further damage to competition in the market by imposing interim measures in the Auction Services
case, case number 50408.
5
Case T 201/04 Microsoft v Commission, where the General Court stated: “it is for the dominant undertaking concerned, and not for the
Commission, to raise any plea of objective justification and support it with arguments and evidence”, paragraph 688. The General Court also
found that it is insufficient for the dominant undertaking to “put forward vague general and theoretical argument”, paragraph 698.
6
See for example Case 311/84, Telemarketing.
7
Commission Guidance on Article 82 (2009/C 45/02) Paragraphs 28-31; Guidance on the Commission's enforcement priorities in applying
Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings".

simply the benefits to the dominant entity or the need to comply with other laws.8 The conduct
must be indispensable to the realisation of the consumer welfare benefits.9
18.

While there is no specific anti-price gouging provision in the UK, excessive pricing is a form
of abuse of dominance under UK and EU competition law. It is a matter that has been
established for many years as a form of abuse. The CMA even issued guidance on excessive
prices being especially challengeable in the circumstances of the pandemic. In the
circumstances Amazon cannot be heard to suggest that it didn’t know that the huge increases
in prices were matters it did not understand or which were in any way obscure or were not its
responsibility.

19.

Moreover, it is recognised in the CMA’s published guidance accompanying the pandemic that
the time period may need to be abridged to address short term exploitation. That guidance is
relevant to this case, and it would be unreasonable for the CMA to take a position now which
would be at variance with its own published position.

20.

The European Commission’s currently investigation of Amazon are at the Statement of
Objections stage, which makes findings of Amazon’s dominance.10

21.

As a practical matter, the CMA may reference the EU position, liaise with the EU authorities
on their parameters for assessment and sources of evidence and, even without a formal
international cooperation treaty, may request Amazon to supply the evidence and information
Amazon has supplied to the Commission to facilitate the CMA’s own swift assessment of the
position that Amazon holds in the relevant market.

Chapter I, Competition Act 1998 (“CA 1998”)
22.

Chapter I of the CA 1998 provides a similar prohibition to article 101 TFEU under UK
legislation. The Chapter I Prohibition is set out at s. 2 CA 1998. The elements are the same
except the agreement, decision, or concerted practice must affect trade in the UK, instead of the
European Union, and must have an effect on trade within the UK, rather than between member
states.

23.

The effect on trade and competition can be actual or potential, but must be appreciable (s.2. CA
1998).

See for example Case T-30/89 Hilti AG vs Commission where the Court of First Instance held: it is “clearly not the task of an undertaking
in a dominant position to take steps on its own initiative to eliminate products which, rightly or wrongly, it regards as dangerous or at least
as inferior in quality to its own products”, paragraph 118.
9
See e.g. Case C111/84 Telemarketing.
10
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077
8

Chapter II, CA 1998
24.

Chapter II of the CA 1998 provides a similar prohibition to article 102 TFEU under UK
legislation. The Chapter II Prohibition is set out at s.18 CA 1998. When considering the Chapter
II Prohibition, the UK Courts and the CMA are required to ensure that there is no inconsistency
between the principles applied and decisions reached by them and “the principles laid down by
the TFEU and the European Court, and any relevant decisions of the Court” (s.60(2) CA 1998).

25.

The elements of breach of the Chapter II prohibition are similar to those for breach of Article
102 TFEU, save that the abuse must have the possibility of affecting trade within the UK (rather
than between member states), and the dominant position must exist within the UK (rather than
within the single market or a substantial part thereof).

Market Definition
26.

In order to assess whether there has been an abuse of a dominant position, contrary to article
102 TFEU or the Chapter II Prohibition, courts and competition authorities will usually
consider the relevant market in relation to the abuse, in order to aid the assessment of whether
they hold market power amounting to dominance. Relevant market may also be relevant to
Article 101 TFEU and Chapter I Prohibition cases, in aiding to determine whether an effect on
trade is appreciable. We are making observations below which we believe to be helpful to the
CMA’s further considerations of the appropriate relevant market definition in this case.

27.

In general, the analysis of the relevant market will include considerations of the relevant product
market, geographic market, and temporal market. We address these in turn below.

27.1

The relevant product market comprises all those products and/or services which
are regarded as interchangeable or substitutable by the consumer, by reason of
the product’s characteristics, their prices and their intended use.11

27.2

The geographic market is the area in which the undertakings concerned are
involved in the supply and demand of products or services, in which the
conditions of competition are sufficiently homogeneous and which can be
distinguished from neighbouring areas because the conditions of competition
are appreciably different in those areas.12

11
12

Paragraph 7, Commission Notice on the definition of relevant market for the purposes of Community competition law 97/C 372/03.
Paragraph 8, Commission Notice on the definition of relevant market for the purposes of Community competition law 97/C 372/03.

27.3

There could be a specific temporal market where specific competitive
conditions change over specific periods of time. In practice, this has been seen
in the ABG/Oil companies operating in the Netherlands. The CMA could take
the view that Amazon only had a short-term position of dominance arising from
pandemic and a case that there is a specific temporal market due to the crisis
brought on by the Covid-19 pandemic and measures taken to counteract it
including lockdowns and shielding. This position is, in practice, a continuing
one for many, despite the vaccination programme. We would have thought it
more likely that Amazon has enduring dominance and that the price rises on its
platform should be seen as examples of failed compliance.

28.

It is in all events likely that Amazon’s market power has been increased by the pandemic with
the pandemic simply acting as an accelerator speeding up the shift to online shopping that has
been a trend for some time.

III.

FACTUAL BACKGROUND

Amazon
29.

Amazon is a large global business and brand, offering multiple products and services which
range from cloud computing solutions to consumer retail and delivery, to content streaming, to
computing device manufacturing.

30.

Of relevance to this complaint, is Amazon’s consumer retail and delivery services, via
amazon.co.uk. There are two strata for these services: Amazon, and Amazon Prime.

31.

Amazon Prime is a programme whereby consumers can sign up, paying a monthly fee, for free
same day or next day (as applicable) delivery across a range of items on the Amazon platform
(although not all items).

32.

Non-Amazon Prime customers can still get free delivery across a range of products on
Amazon.co.uk, but within a slower timescale.

33.

Amazon also operates as a marketplace platform, where third-party sellers can sell items to
consumers. Depending on the seller’s arrangement with Amazon, their items may be covered
by Amazon Prime or Amazon delivery, and thus include free delivery to consumers, or they
may charge extra for delivery.

34.

The EU Commission is, currently,13 investigating Amazon’s business practices under Article
101 which addresses anticompetitive agreements and under Article 102 for abuse of its
dominant position. Commissioner Margrethe Vestager, in charge of competition policy, said
when opening the case in July 2019:
"European consumers are increasingly shopping online. E-commerce has
boosted retail competition and brought more choice and better prices. We need
to ensure that large online platforms don't eliminate these benefits through anticompetitive behaviour. I have therefore decided to take a very close look at
Amazon's business practices and its dual role as marketplace and retailer, to
assess its compliance with EU competition rules.”

35.

The EU Commission’s preliminary view, outlined in its more recent press release about its
Statement of Objections,14 is that the use of non-public marketplace seller data allows Amazon

13
14

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077 and http://europa.eu/rapid/press-release_IP-19-4291_en.htm
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_2077

to avoid the normal risks of retail competition and to leverage its dominance in the market for
the provision of marketplace services, infringing Article 102 of the TFEU.
36.

Amazon has become a household name in a relatively short time. As the EU Commission has
noted, Amazon has benefitted from the general trend for consumers to increasingly shop online.
However, the trend noted by the EU Commission in 2019 appears to have speeded up in recent
times in the EU; similarly, E-commerce, or online retail, in the UK was worth approximately
£141.33 billion in 2020, up from £104.33 billion in 2019.15 It represented 30.9% of all retail
sales in the UK in 2020, up from 21.8% in 2019.16

37.

Internet sales overall increased during the pandemic. ONS data shows they increased to 32.8%
of total retail sales in the first national lockdown in May 2020, and peaked at 36.3% in the
second national lockdown, in November 2020.

17

38.

Amazon is easily the biggest player in UK e-commerce. In 2019, Amazon accounted for 30%
of sales online:18
Main Players in E-Commerce by % of UK Market 201919
Company
% of UK E-Commerce
30.1%
Amazon
9.8%
eBay
4.6%
Argos
4.5%
Tesco
3.9%
Asda
3.6%
John Lewis
TOTAL
56.5%

15

https://osome.com/uk/blog/2021-ecommerce-trends/
https://osome.com/uk/blog/2021-ecommerce-trends/
17
Source: Unite Analysis and https://www.ons.gov.uk/businessindustryandtrade/retailindustry/timeseries/j4mc/drsi.
18
https://www.uktech.news/need-to-know-2/amazon-dominates-30-of-uk-ecommerce-market-in-2019-20191213
19
https://www.uktech.news/need-to-know-2/amazon-dominates-30-of-uk-ecommerce-market-in-2019-20191213
16

39.

Amazon continues to grow and increase its market power. Its delivery scheme has proved very
popular in circumstances where it is not being subjected to effective competitive constraints
which has contributed to its position in the relevant market.

40.

Amazon was reportedly expected to benefit from the additional demand for online retail
initiated by the pandemic, “adding an extra £2 billion in UK sales, totalling £31.1 billion by
the end of 2020, up from analysts’ initial £29.1 billion prediction prior to the pandemic.”20

41.

Like most retailers, Amazon faced shortages and delivery delays in the early part of the
pandemic.21 But the available evidence suggests Amazon’s systems coped remarkably well and
its share of the e-commerce market disproportionately increased during the 2020 lockdowns.
According to market analysts, 35% of all UK online purchases during first UK lockdown were
made via Amazon (the same survey found 21% of the 2,000 respondents said they were
concerned about the company’s growing dominance in the industry).22

42.

This may underplay consumers’ dependence on Amazon for essential items such as PPE or
toilet paper during lockdowns. With the exception of eBay, Amazon’s major competitors that
sell these items are major supermarkets, which all faced significant delivery delays which were
reported to be worse than those faced by Amazon customers. People trying to book deliveries
from Tesco, for example, were not able to book a delivery slot within three weeks in the early
weeks of lockdown, with the Tesco CEO forced to issue an apology in the sixth week of
lockdown for not having enough delivery slots.2324 On 25 March, just two days after lockdown
had been announced, the Plymouth Herald reported its journalists had tried to order an online
shop from 12 supermarkets without success. 25

43.

It therefore seems likely that those that were not shopping around as much as previously and
housebound people who needed essential items quickly were buying from Amazon. The Sun
newspaper even recommended that people unable to book supermarket deliveries used Amazon
instead.26

44.

It appears to be the case that Amazon may also be benefiting from a continuing change to UK
consumer behaviour that has been brought about during the pandemic, whereby those that had
not previously shopped online were introduced to its benefits and those that could not easily

20

https://osome.com/uk/blog/2021-ecommerce-trends/
For example, https://www.bbc.com/news/stories-52126847
22
https://econsultancy.com/stats-roundup-the-impact-of-covid-19-on-ecommerce/
23
https://www.liverpoolecho.co.uk/whats-on/shopping/tesco-issues-apology-customers-left-18179867
24
https://www.manchestereveningnews.co.uk/news/uk-news/best-time-tesco-delivery-spot-18020788
25
https://www.plymouthherald.co.uk/news/plymouth-news/no-home-deliveries-available-plymouth-3981481
26
https://www.thesun.co.uk/money/11352205/supermarket-tricks-delivery-slots-best-time/
21

shop around in physical stores found a way to address their needs online. This change may be
a continuing and an enduring change to consumer behaviour particularly for those that are now
more often at home and can benefit from home delivery. Amazon’s continuing success suggests
that in line with the general trend over time, consumers are increasingly buying on line – all
contributing to increases in Amazon’s market power.
45.

These considerations are relevant to the issue of relevant market and temporal market whether
in the short or medium term or for the foreseeable future.

The Onset of Pandemic
46.

As the reader is likely to recall, life in the UK went from remarkably normal to remarkably
abnormal in a very short space of time in mid-March 2020. From being advised to go about life
as usual, other than some extra hand washing, the UK public was suddenly required to stay at
home, only leaving for essential activity including (i) exercise once a day, (ii) a single weekly
food shop, and (iii) other essential trips such as collecting or delivering medicine.

47.

Those deemed most vulnerable to Covid-19 were advised to “shield”, meaning that they were
advised to not leave their house at all unless absolutely unavoidable, including having groceries
and other essentials delivered (whether by delivery services or by neighbours, friends, or
family).

48.

Data from Comscore indicates a significant increase in the number of individuals seeking online
delivery services for their grocery shopping:

27

Shortages, Price Rises, Scarcity of Delivery Options
49.

As well as an upheaval in the life of every person in the UK, and the limitation that the
restrictions imposed on people’s ability to shop around,28 these restrictions had a significant
impact on supply chains, which struggled to pivot quickly to address the “new normal”.
Evidence of such supply chain impacts include:
49.1

Just before Easter, it was reported that two million pints of milk are being poured down
the drain. There were shortages of milk in shops. Closure of coffee shops and changes
to supply chains mean that the milk being produced wasn’t being used.

49.2

Supermarkets sold out of flour, but there was no shortage of flour in Britain. The reason
for the shortages was that demand for home baking outstripped supply of supermarketsized flour bags.29

49.3

Price rises for handwash and ventilators were reported. Price-comparison site
MySupermarket closed in early March, so tracking supermarket prices became harder,
before Latest Deals.co.uk entered the market to provide information for those affected
by the reported rise in supermarket prices.30

27

https://www.comscore.com/Insights/Blog/Coronavirus-pandemic-and-online-behavioural-shifts
San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.
29
Rachel Martin, “UK facing flour shortages as baking becomes lockdown pastime”, AgriLand (1 April 2020), available at:
https://www.agriland.co.uk/farming-news/uk-facing-flour-shortages-as-baking-becomes...
30
Tom Church, cofounder of LatestDeals.co.uk, said, ‘We started to receive hundreds of messages asking for help. Supermarket prices are
increasing, there are fewer discounts, and the lack of stock for home brands means people are forced to upgrade to more expensive products.
‘The only supermarket price comparison tool was MySupermarket. But this shut down last month. ‘I asked our community if they would find
28

49.4

According to a survey of 1,500 people by the Office for National Statistics (ONS)
conducted over the last days of March and first week of April, 23% the outbreak was
affecting their household finances.31 ONS figures showed that the prices of food and
drink had risen by 1.2% in the year to March, a figure reached by comparing the prices
of a “basket” of commonly bought goods, but supermarkets are reported to be bumping
up the price of less frequently purchased goods, such as dental floss and lightbulbs,
which don’t register as readily with shoppers.32

49.5

The Guardian, reporting the ONS figures, has also reported that a basket of products,
including tinned beans, toilet roll and cleaning materials, cost 4.4% more than just
before lockdown measures began a month earlier.33 The Express reported that plants,
seeds and bulbs in supermarkets had seen a 26% rise in price- indicating that demand
for some products was out-stripping supply.34

49.6

The Investors Chronicle reported that “supermarkets will do well over the next month
or two,”35 After a tough 2019, Morrisons recorded a 5% like-for-like increase in its
retail contribution for its first six weeks in 2020, with this having risen to mid-teens in
weeks five and six.36

49.7

Higher pricing was reported in scarce essential products, drugs, PPE.37

49.8

Supermarkets were reported to be increasing prices38 (but not headline prices) through
cancelling discounts and may have benefitted from lockdown regulations, as people are
restricted from shopping around.

it helpful if we made a free alternative. The response was overwhelming. For some parents, saving 20p on bread is the difference between
having food on the table or not. Thousands are losing their jobs and waiting for Universal Credit.” See Jessica Lindsay, “Bargain hunters
create free supermarket price comparison app to fight rising food costs for families”, Metro (27 March 2020), available at:
https://metro.co.uk/2020/03/27/bargain-hunters-create-free-supermarket-price-comparison-app-fight-rising-food-costs-families12464492/?ito=cbshare
31
Richard Partington, “Price of high-demand food bought online in UK rises sharply”, The Guardian (16 April 2020), available at:
https://www.theguardian.com/world/2020/apr/16/price-of-highdemand. The ONS cautioned that its figures are “experimental” and that some
of the prices it collects online can change rapidly. It said that food prices had been relatively stable over the period from 16 March, just before
lockdown measures began, to 12 April. Prices for pet food, which contributed the biggest rise in the overall index, and rice rose by 8.4% and
5.8% over the past month, while prices of pasta sauce fell by 4.5%.
32
Oliver Wright, “Food giants using stealth price rises to beat Brexit”, The Times (12 April 2017), available at:
https://www.thetimes.co.uk/article/food-giants-using-stealth-price-rises-to-beat-brexit-0mdkdmqq2
33
See Partington (2020) above; BBC News, “Derby shops 'profiteering' during coronavirus crisis” (23 March 2020), available at:
https://www.bbc.co.uk/news/uk-england-derbyshire-51988466; and BBC News, “Coronavirus: Shops 'exploiting' pandemic by profiteering"
(18 April 2020), available at: https://www.bbc.co.uk/news/uk-wales-52326594
34
Rebecca Perring, “REVEALED: The food prices RISING and goods SHRINKING in supermarkets after Brexit", Express (12 April 2017),
available at: https://www.express.co.uk/news/uk/790977/Supermarket-food-prices-rise-hike-Brexit-news; Laura O’Callaghan, “Pharmacies
‘on brink of collapse’ as wholesalers increase UK painkiller price”, Express (22 March 2020), available at:
https://www.express.co.uk/news/uk/1258678/coronavirus-uk-medicines-paracetamol-increases-In-prices-pharmacies-nhs-covid-19
35
https://www.investorschronicle.co.uk/company-news/2020/03/19/how-coronavirus-will-impact-supermarkets/
36
https://www.reuters.com/article/uk-morrisons-results/uks-morrisons-says-coronavirus-is-unprecedented-challenge-idUKKBN2150SW
37
e.g. Zoe Wood and Sarah Butler, “Coronavirus triggers sharp rise in price of pain relief medication”, The Guardian (12 March 2020),
available at: https://www.theguardian.com/world/2020/mar/12/coronavirus-triggers-sharp-rise-in-price-of-pain-relief-medication; and
O’Callaghan (2020).
38
Oliver Wright, “Supermarkets hit shoppers with sneaky price increases”, The Times (11 April 2017), available at:

50.

In addition to these supply chain shocks, demand for home delivery of everyday essentials rose
significantly. This meant that many of those most in need, i.e. those shielding, were struggling
to get delivery slots.39 Such was the problem that local and national government stepped in in
order to arrange delivery of essential food boxes, and in order to implement systems with
supermarkets to enable such vulnerable customers to be prioritised for deliveries,40 while
capacity was scaled.

Vulnerable UK Citizens
51.

The impact of the pandemic on the UK’s most vulnerable people cannot be overstated.

52.

Those vulnerable to Covid-19 in particular had their lives significantly affected. One area where
they were affected was in relation to their opportunities to shop for essentials including hand
sanitiser, PPE cleaning products, food and pharmaceutical goods.

53.

As a result of the restrictions imposed, these vulnerable people effectively had little choice but
to order essentials from Amazon where available (where they could not secure a supermarket
delivery slot). As a result, Amazon, suddenly found it effectively had a near monopoly.

The CMA’s Previous Investigations on local markets
54.

The CMA has in the past conducted multiple enquiries into local markets served by supermarket
and local shops. Those have established that consumers shop locally and the demand for certain
products including the subset of essential hygiene and pharmaceutical products was normally
constrained by other local shops41.

55.

The pandemic affected consumers behaviour beyond simply increasing demand. It limited
consumers’ options, restricting their ability to shop around, and inflating their willingness to
pay. These changes affected the competitive forces of consumer switching and increased certain
retailers’ market power: with an attendant increase in the market power of online suppliers that
were unconstrained by bricks and mortar alternatives.42This suggests that price gouging is more
likely to be a concern in essential products with few substitutes and in local markets with few
alternative outlets.

https://www.thetimes.co.uk/article/supermarkets-hit-shoppers-with-sneaky-price-increases-8hplvsjgh
39
https://www.telegraph.co.uk/news/0/home-food-delivery-supermarket-opening-times-rules-tesco-waitrose/
40
See, for example, Tesco’s priority slots scheme: https://www.tesco.com/help/priority-slots-faq/
41
For example, in assessing the Tesco/Booker merger in 2018, the CMA assessed geographic markets for convenience store using 1-mile
catchment around each store.
42
San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.

56.

It can be observed that Amazon operates a delivery system with few substitutes which was used
to deliver essential products locally when alternative delivery systems collapsed.

57.

The CMA reacted quickly to the potential existence of price gouging in those early weeks of
the pandemic. For example, it set up a taskforce to monitor and respond to competition and
consumer problems arising from the pandemic.43 The CMA also identified concerns about
essential products swiftly and sent an open letter to the pharmaceutical and food and drink
industries on 20 March 2020, requesting information from retailers on price increases by
wholesalers or suppliers.

58.

It is understood that the CMA received thousands of complaints about excessive pricing during
the initial days and weeks of the Covid-19 crisis. In response, the CMA saw an issue with local
markets and the ability for local markets to be served effectively and opened four investigations
under Chapter II CA 1998 into excessive and unfair pricing for hand sanitiser products. Three
of those investigations were closed on 13 July and one was further closed on 3 September 2020.

59.

As noted in a paper authored by two CMA officials:
“In times of short-term scarcity, as some argue, high prices provide an incentive
for producers to increase supply, and government intervention disrupts such
market adjustments. If price gouging – charging high prices unjustified by costs
for essential products during a pandemic – reflects a temporary imbalance
between demand and supply, then why should authorities be concerned? How is
it any different from normal situations, such as higher airfares during peak
seasons, where authorities do not typically intervene?
The answer is that the pandemic has brought about significant and unexpected
disruptions to both demand and supply. The competition issue lies in where high
prices reflect the exploitation of market power. For example, during the
lockdown consumers shop around less and have fewer alternatives available, and
suppliers may not expand quickly enough due to supply chain disruptions. These
distortions give local shops windfall market power and allow them to raise their
mark-ups.

As noted in the CCP report referenced above (San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential
price gouging during Covid-19 and the application to complaints received by the CMA,” 13 January 2021), Hayter (2020) describes the
principles that guide the CMA’s response to Covid-19, including the setting up of the taskforce. Tyrie (2020) takes a longer term perspective
and discusses the impact of Covid-19 on the UK economy, as well as the role of the CMA to play in mitigating the problems that are arising.
43

There are other market failures too. For essential products such as food and
medication, distribution based on market prices alone during a pandemic is not
likely to be socially efficient when a consumer’s willingness to pay reflects
income rather than need. Moreover, market prices do not account for the positive
public health externalities - widespread use of personal hygiene products such
as hand sanitisers or face masks benefits everyone, not just people who can afford
them. In these situations, market outcomes that simply reflect demand and supply
are no longer socially desirable and efficient.”44
60.

As further noted in that paper, tackling market power is at the heart of the work of any
competition authority. The paper references three fundamental changes that affect market
power during pandemics:
60.1

Consumers who rely on public transport, particularly vulnerable people with mobility
difficulties, were less able to travel to supermarkets outside their neighbourhoods.
Moreover, public transport services were reduced, and infection risks deterred people
from using the reduced services. These limited the alternative outlets accessible by
consumers.

60.2

Second, the pandemic increased search costs for all consumers, including those with
the means to travel independently. Social distancing rules required retailers to limit
customer access and created long queues. Access to online groceries and delivery slots
were severely limited. This further reduced consumers’ ability to shop around and
weakened the constraint of supermarkets on smaller local shops and online sales, where
any existed previously.

60.3

Third, the uncertainties created by scarcity of essential goods could inflate consumers’
willingness to pay.45

61.

Despite these assessments that were being made with relation to local outlets and stores the
CMA did not investigate Amazon’s position.

62.

To the extent that the CMA investigations did include Amazon, it does not appear that they
included the consideration of a specific subset of consumers, the very vulnerable, who were
reliant on online deliveries. It is therefore submitted that the CMA should consider, based on

San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.
45
San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.
44

this complaint, that Amazon has abused its dominance through exploitative price rises, has
retained the profits gained from the abuse of its dominance and should be investigated and fined
proportionately to the profit gained from its abuse.

IV.
63.

AMAZON’S CONDUCT

From mid-March to mid-November 2020, the CMA received more than 115,000 complaints
from consumers. Over 15,000 of these complaints concerned price rises, mostly related to a
narrow set of food and hygiene products. In particular, some very substantial price increases
were reported for hand sanitisers and for various food products and toilet rolls (Figure 1).5
During those early weeks of the pandemic, certain essential goods, such as toilet roll and
paracetamol, and certain newly essential goods, such as hand sanitisers and face masks, were
subject to significant price increases:

64.

This includes where such goods were available for sale on Amazon.

65.

For example, the BBC and Which? Magazine found the following examples of price-gouging
on Amazon during the first lockdown (all from third party sellers), with one item 16 times more
expensive than the usual price:46
Item

Amazon price £

Carex antibacterial
hand lotion, 250ml
Domestos bleach,
750ml
Braun Thermoscan
7 IRT6520
Tampax Compak,
8 boxes
Yorkshire Tea 480
pack
46

Underling calculations can be provided to CMA on request.

Expected price £

Markup

26.41

1

26.41

7.66

1

7.66

149.99

39.99

3.750687672

48.64

18.32

2.655021834

28.52

9

3.168888889

Tyrells Crisps,
150g
Coconut milk, 6
cans
Sudocream, 400g
Cuticura Total,
100ml
50-piece stack of
surgical masks
Dettol handwash
Defendol hand
sanitiser 600ml
66.

8.38

2.29

3.659388646

34.79

10.84

3.209409594

13.56
24.99

5
1.55

2.712
16.12258065

170

36

4.722222222

14.99

1.49

10.06040268

86.95

5

17.39

Which? Reported the following:

47

67.

These Which? findings were after Amazon had claimed it was tackling price-gouging on its
platform.48

68.

Further analysis, using the price tracker website uk.camelcamelcamel.com,49 has also revealed
that more than 50 different items at least doubled in price from March 2020 to November 2020,
indicating that Amazon was continuing to benefit from its dominance and exploitative prices:

Item
Dettol Bar
Soap Original,

Amazon price £
19.99

Month/year
Mar-20

Expected price £
1

Markup
20

Hannah Walsh, “eBay and Amazon failing to prevent sellers profiteering during coronavirus crisis”, Which? (25 March 2020), available at:
https://www.which.co.uk/news/2020/03/online-marketplaces-coronavirus-update-ebay-and-amazon
48
https://www.theguardian.com/business/2020/mar/25/amazon-and-ebay-failing-to-stop-covid-19-profiteers-says-which
49
Underlying calculations can be provided to CMA on request.
47

Pack of 2 x 100
g
Dettol
Antibacterial
Surface
Cleanser Spray
750 ml
Dettol Sensitive
Soap 100g
Fairy
Antibacterial
Eucalyptus
Washing Up
Liquid, 383 ml
Carex
Dermacare
Original
Antibacterial
Hand Wash 6 x
250 ml
Domestos
Original Thick
Bleach, 750ml
Braun
Healthcare
IRT3030
ThermoScan 3
Infrared Ear
Thermometer
Dettol
Antibacterial
Surface
Cleaning Wipes
3 x 110
Carex
Antibacterial
Original Hand
Wash 5 Litre, 2
x 5 Litre Refill
Packs
Baylis &
Harding AntiBacterial Hand
Wash, 500 ml,
Pack of 3
Dettol Cleaning
Wipes
Multipurpose
Cleansing
Antibacterial
Disinfectant,
Multipack 4 x
70

17.99

Mar-20

1.5

12

7.88

Mar-20

0.66

12

9.99

Mar-20

1

10

59

Mar-20

5.94

10

9.08

Mar-20

0.98

9

199.97

Mar-20

23.21

9

67.86

Mar-20

9

8

170.99

Mar-20

23.81

7

34.99

Mar-20

5.51

6

41.11

Jun-20

8

5

Dettol Moisture
Handwash
Grapefruit
250ml Pack of 4
Andrex Toilet
Roll - Gentle
Clean Toilet
Paper, 45 Toilet
Rolls
Braun No
Touch Plus
Forehead
Digital
Thermometer
Dettol Wipes
Antibacterial
Bulk Surface
Cleaning,
Multipack of 6
x 126
Spontex MultiPurpose
Disposable
Gloves - 100
pack
Braun
ThermoScan 7
Ear
thermometer
with Age
Precision
Dettol AntiBacterial
Surface
Cleanser 500ml
Heinz Baked
Beanz Tomato,
415g (Pack of
6)
Yorkshire Tea
Bags 3.25 Kg
(1040 tea bags)
Yorkshire Tea
bags, 160 bags
Tampax Super
Tampons with
Cardboard
Applicator 20X
Solgar Vitamin
C 1000mg,
Pack of 100
Capsules

29.89

Mar-20

6

5

99.99

Mar-20

20.94

5

171.96

Mar-20

36.43

5

99.99

Mar-20

21.93

5

16.99

Aug-20

4.01

4

199.99

Mar-20

49.99

4

15

Mar-20

3.85

4

9.99

Nov-20

2.99

3

79.98

Mar-20

23.99

3

20

Mar-20

6.14

3

5.82

Mar-20

1.8

3

39.99

Mar-20

12.69

3

Tampax
Regular
Tampons with
Cardboard
Applicator 20X
Sensodyne
Pronamel
Enamel Care
Daily
Protection
Toothpaste,
75ml
Twinings
English
Breakfast Tea,
100 Tea Bags,
250 g
Vitabiotics,
Ultra Vitamin
D3 Tablets, 1 x
96s
Straame 3 Ply
Disposable
Dustproof
Breathable
Face Mask
(Pack -100)
Colgate Max
White One
Toothpaste 75
ml, Pack of 3
Plenty Kitchen
Towel, 6 White
Rolls, 600
Sheets
Straame
50pack 3 Ply
Disposable
Face Masks
Centrum
Advance
Multivitamin &
Mineral
Tablets, 100
Tablets
Tropical Sun
Black Beans
400 g cans
(pack of 12)
Walkers
Classic Variety
Multipack

5.58

Mar-20

1.8

3

5.99

Mar-20

2

3

20.84

Mar-20

7.33

3

14.89

Mar-20

5.39

3

24.79

Jul-20

8.99

3

15.68

Mar-20

6

3

17.99

Jul-20

6.99

3

14.99

Sep-20

5.99

3

24.99

Mar-20

10

2

19.99

Jun-20

8.09

2

26.98

Mar-20

10.99

2

Crisps Box (60
Single Bags)
Sudocrem
Antiseptic
Healing Cream,
60g
Carex Moisture
plus
Antibacterial
Handwash
Refill Bottles
500ml x 6
LPOW
Thermometer
for Adults
1000 x
Disposable
Plastic
Polythene
Gloves Large
Size
Sudocrem
Antiseptic
Healing Cream,
400g
Harley Street
Care
Disposable Blue
Face Masks
(Pack of 50)
Andrex Toilet
Roll - Supreme
Quilted Toilet
Paper, 54 Toilet
Rolls
Sensodyne
Sensitive
Repair &
Protect Extra
Fresh
Toothpaste,
75ml
50 Pcs
Disposable
Face Masks
Andrex Classic
Clean Toilet
Tissue Rolls 18
pack
Regina Thirst
Pockets
Kitchen Roll,
12 Rolls

4.79

Jun-20

2

2

21.2

May-20

9

2

49.99

Apr-20

21.85

2

14.99

Aug-20

6.9

2

10.73

Mar-20

5

2

14.99

Sep-20

7.5

2

73.99

Mar-20

37.73

2

8.58

Mar-20

4.5

2

12.99

Aug-20

6.99

2

31.09

Mar-20

16.99

2

27.99

Mar-20

15.54

2

Pringles Sour
Cream and
Onion Crisps,
(1 x 200g tube)
TAMPAX
Compak Pearl
Super
Applicator
Tampons, 2 x
36 Pack
Multi-Purpose
Vinyl Gloves,
Box of 100
Dettol 2-in-1
Antibacterial
On-the-Go
Wipes for
Hands and
Surfaces, 9 x 15
wipes
TPZ No Touch
Infrared
Forehead
Thermometer
69.

9.99

Mar-20

5.6

2

24

Mar-20

13.75

2

25.75

Nov-20

14.99

2

19.99

Jun-20

12.28

2

39.99

Sep-20

25.82

2

Below are a series of graphs illustrating the price spikes that show their continuation over a
significant period of 2020, and in one case, in and early 2021.

70.

For digital thermometers:

71.

For different brands of hand soap:

72.

A two-pack of Dettol soap – currently priced at £1 on Amazon – spiked to £19.99 on 22 March
2020, after Boris Johnson had announced non-essential contact should end the week before.50

50

https://uk.camelcamelcamel.com/product/B005IDUTEG?context=search&__cf_chl_jschl_tk__=6235686b28ead2a89aa6796c289b798ccf93
6512-1625482441-0-AQm9ZiU7vdxjm7F-rY-SX4jAoTlauNimxYMgMz1Z-iFHFf6ZqM7j3cPlU74YJ4C27yFrl2XRj40Ac33Q7kDqCi8ftIek5wqIhWsav11IQr0iN7jcB7ezMsCzwxZN6c93X35oWe4dduelu4pEOu_SG00VDXFTYSLJPWclIMcSAjqJgO64mrjhXqitdjWL7R4wUvdQSCS9y0o42W4yHKLabFWRlJnAVXp2utoK5UzGKxcUI1JqAdG1X98gpJqHjkKX7yWtNTIhk
N7s1NGxRfpi5_0WyeLNr11oXScuZD6aL7mgSoGFUoXKMIbhPyIDg0FX8ir2BBYS4bCLlzZT95VF-aMMdCAwP6yeQHC9IN9PLhmp34k9ySmp6th8adH2GZUqrwMLziFyPlLi3-gdX_CIVo8t8VVwTG1aTWvVf3o1fQt9iJ7LrPvtnm7au6MoV6D_2B8BoLohB_yA04sS9tajHFWoBYEcZxyn8yHMacn

73.

Dettol’s antibacterial surface spray usually costs around £1.50. In March 2020 the price on
Amazon increased 12 times, to £17.99.51

74.

A 45-roll pack of Andrex toilet roll meanwhile increased to £99.99 in March. The same item
currently sells on Amazon for £20.99, five times less.52

51

52

https://uk.camelcamelcamel.com/product/B00ZIVC7B6?context=search

https://uk.camelcamelcamel.com/product/B004OCO20E?context=search and https://www.amazon.co.uk/Andrex-Gentle-Puppies-ToiletTissue/dp/B004OCO20E

75.

A pack of vitamin D tablets from Vitabiotics currently costs £5.39 on Superdrug. On Amazon
in March 2020 it was priced £14.89, almost three times more.53

53

https://uk.camelcamelcamel.com/product/B003VQZC3U?context=search

76.

Fairy Eucalyptus washing up liquid currently retails at £1 on Poundland. As the pandemic hit
the UK, it was listed for ten times more on Amazon.54

77.

Similar price-gouging was reported in the US and other countries. The organisation Public
Citizen also found evidence of Amazon over-pricing products it was directly selling.55 A second
report by Public Citizen found that price-gouging on Amazon – both on products sold directly
by the company and those sold be third party sellers - was still rife.56

78.

Some essential items were reported to have had their prices increased by up to 1,000%, with
such price rises actually being a breach of Amazon’s own Fair Pricing Policy.57

79.

Indeed, that report argues that it had “uncovered a pattern of significant price increases on
essential products sold directly by Amazon, as well as price gouging by third-party sellers.”58

80.

Such was the concern that Which? Launched a consumer advice piece on spotting price
gouging.59

Amazon Prime
It should be noted here the impact that Amazon Prime membership may have on
purchasing decisions. Lina Khan, current Chair at the Federal Trade Commission in
the USA, wrote in her famous article for the Yale Law Journal about Amazon’s
antitrust paradox that consumers who have Amazon Prime membership:

54

https://uk.camelcamelcamel.com/product/B00RXH2TNY?context=search
https://www.citizen.org/article/prime-gouging/
56
https://www.chargedretail.co.uk/2021/01/22/price-gouging-still-very-much-an-issue-on-amazon/
57
https://www.theverge.com/2020/9/11/21431962/public-citizen-amazon-price-gouging-coronavirus-covid-19-hand-sanitizer-masks-soaptoilet-paper
58
https://www.citizen.org/article/prime-gouging/
59
https://www.which.co.uk/consumer-rights/advice/how-to-spot-and-report-price-gouging-ackUs5Y30LSV
55

“increase their purchases from Amazon by about 150% after they become Prime
members. Prime members comprise 47% of Amazon’s U.S. shoppers. Amazon Prime
members also spend more on the company’s website – an average of $1,500
annually, compared to $625 spent annually by non-Prime members. Business experts
note that by making shipping free, Prime “successfully strips out paying for…the
leading consumer burden of online shopping.” Moreover, the annual fee drives
customers to increase their Amazon purchases in order to maximize the return on
their investment.
As a result, Amazon Prime users are both more likely to buy on its platform and
less likely to shop elsewhere. “[Sixty-three percent] of Amazon Prime members
carry out a paid transaction on the site in the same visit,” compared to 13% of nonPrime members. For Walmart and Target, those figures are 5% and 2% respectively.
One study One study found that less than 1% of Amazon Prime members are likely
to consider competitor retail sites in the same shopping session. Non-Prime
members, meanwhile, are eight times more likely than Prime members to shop
between both Amazon and Target in the same session. In the words of one former
Amazon employee who worked on the Prime team, “It was never about the $79. It
was really about changing people’s mentality so they wouldn’t shop anywhere else.”
In that regard, Amazon Prime seems to have proven successful.
In 2014, Amazon hiked its Prime membership fee to $99.223 The move prompted
some consumer ire, but 95% of Prime members surveyed said they would
either definitely or probably renew their membership regardless, suggesting that
Amazon has created significant buy-in and that no competitor is currently
offering a comparably valuable service at a lower price. It may, how-ever, also
reveal the general stickiness of online shopping patterns. Although competition for
online services may seem to be “just one click away,” research drawing on
behavioral tendencies shows that the “switching cost” of changing web services can,
in fact, be quite high.”60
81.

Given Amazon Prime membership is widely available and popular in the UK, this is likely to
have added to the acceleration of users’ propensity to shop online and increased Amazon’s
market power. Amazon’s ability to raise price during the initial onset of pandemic is evidence
from the fact that prices went up.

60

Lina Khan, “Amazon’s Antitrust Paradox”, The Yale Law Journal, Volume 126 No. 3, January 2017.

82.

How and why they went up despite the Amazon fair trading policy is the central issue. The
products that were available to consumers in response to consumer demand are determined by
Amazon, promoted by Amazon billed by Amazon and delivered by Amazon. They appear to
have been, and may continue to be, unconstrained by competing alternatives.

83.

The CMA should investigate the likelihood or use of, or availability of alternative shopping
delivery systems during the pandemic, compared to Prime, by location. Amazon will have
information about the location and usage patterns of all its Prime customers; this could be used
to establish which customers were particularly vulnerable to being overcharged for goods for
which there was and is no effectively competitive substitute.

84.

Analysis of the switching costs of Prime members may also be important, as would be an
assessment of the overlap between Prime membership and particularly vulnerable consumer
groups for whom shopping around became impossible due to restrictions.

Ability to Control Price
85.

Moreover, Lina Khan’s assessment of Amazon’s ability to increase or decrease prices on its
platform is at odds with its public statements that it didn’t set the prices for hand sanitiser or
other essential goods. For example, Khan goes into detail about Amazon’s pricing of baby
products in relation to one particular competitor as follows:
“Shortly after Quidsi rejected Amazon’s overture, Amazon cut its prices for diapers
and other baby products by up to 30%. By reconfiguring their prices, Quidsi
executives saw that Amazon’s pricing bots—software “that carefully monitors other
companies’ prices and adjusts Amazon’s to match”—were tracking Diapers.com
and would immediately slash Amazon’s prices in response to Quidsi’s changes. In
September 2010, Amazon rolled out Amazon Mom, a new service that offered a
year’s worth of free two-day Prime shipping (which usually cost $79 a year).
Customers could also secure an additional 30% discount on diapers by signing up
for monthly deliveries as part of a service known as “Subscribe and Save.” Quidsi
executives “calculated that Amazon was on track to lose $100 million over three
months in the diaper category alone.”61

61

Lina Khan, “Amazon’s Antitrust Paradox”, The Yale Law Journal, Volume 126 No. 3, January 2017.

86.

It appears that the Quidsi executives’ unease was well-founded, and that Amazon uses its
marketplace “as a vast laboratory to spot new products to sell, test sales of potential new goods,
and exert more control over pricing.”62

87.

It appears that Amazon sets prices using compute programs that operate to maximise its and its
suppliers’ returns. Amazon’s use of predatory pricing strategies, where it decides to alter the
programs and prices to target rivals suggests that Amazon is in control of prices for products
sold using its systems. As Khan put it:
“Amazon controls key critical infrastructure for the Internet economy—in ways that
are difficult for new entrants to replicate or compete against. This gives the company
a key advantage over its rivals: Amazon’s competitors have come to depend on it.
Like its willingness to sustain losses, this feature of Amazon’s power largely
confounds contemporary antitrust analysis, which assumes that rational firms seek
to drive their rivals out of business. Amazon’s game is more sophisticated. By making
itself indispensable to e-commerce, Amazon enjoys receiving business from its rivals,
even as it competes with them. Moreover, Amazon gleans information from these
competitors as a service provider that it may use to gain a further advantage over
them as rivals—enabling it to further entrench its dominant position.”63

88.

The “gleening of information” from competitors and customers is central to its control over
markets and enables it to distort competition, limit and undermine rivals and the process of
competition that would otherwise arise.

89.

The EU Commission Press Release about its investigation also strongly suggests that it
is Amazon, not its suppliers, that controls the prices at which goods are offered:

62
63

https://www.wsj.com/articles/SB10001424052702304441404577482902055882264
Lina Khan, “Amazon’s Antitrust Paradox”, The Yale Law Journal, Volume 126 No. 3, January 2017.

90.

“The Commission's preliminary findings show that very large quantities of non-public seller
data are available to employees of Amazon's retail business and flow directly into the
automated systems of that business, which aggregate these data and use them to calibrate
Amazon's retail offers and strategic business decisions to the detriment of the other
marketplace sellers. For example, it allows Amazon to focus its offers in the best-selling
products across product categories and to adjust its offers in view of non-public data of
competing sellers.”64
V.

AMAZON’S ACTIONS ARE A BREACH OF COMPETITION LAW

Exploitation of Market Power and Price Rises
91.

The abuse of dominance does not depend on intent to abuse, and is based on objective factors.65
As put by one academic report it is simply a fact that,66 “during lockdown consumers shop
around less and have fewer alternatives available” which gives certain retailers “market power
and allow them to raise their mark-ups.”67 These factors were exacerbated by the impact of
uncertainty and fear, causing increased willingness on the part of consumers to pay higher
prices.68

92.

That particular paper focuses on local shops, such as corner shops, but it is submitted that
Amazon should be thought of as one of those retailers who were able to exploit pre-existing
market power that increased during the pandemic, which accelerated a consumer shift to online
purchasing and increased its dominance. This is likely to be particularly the case in respect of
those that are less willing to shop around or more vulnerable. Extremely vulnerable people who
were unable (or unwilling) to leave their homes in order to visit a physical shop, and where
Amazon’s delivery system operates at a level of performance that was and is unavailable for
these types of products being supplied by others. Indeed, The Sun newspaper even
recommended that people unable to book supermarket deliveries used Amazon instead.69

93.

As such, any Amazon products sold at prices that were above the competitive level, which can
be established as compared against the prevailing prices that operated in the market pre-

64

65

See EU commission presrelease of November 202.

See, for example, Judgment of the Court of 13 February 1979. Hoffmann-La Roche & Co. AG v Commission of the European Communities.
Dominant position. Case 85/76.
66
The report was written by San Sau Fung (sansau.fung@cma.gov.uk) is an Assistant Director of Economics at the UK Competition and
Markets Authority (CMA). Simon Roberts (sroberts@uj.ac.za) is a Professor at the Centre for Competition, Regulation and Economic
Development of University of Johannesburg, and an associate at the Centre for Competition Policy, University of East Anglia; he was an
Economics Director at the CMA at the time the paper was written. All views are those of the authors and not the CMA.
67
San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.
68
San Sau Fund and Simon Roberts, CCP Working Paper 21-02 “The economics of potential price gouging during Covid-19 and the
application to complaints received by the CMA,” 13 January 2021.
69
https://www.thesun.co.uk/money/11352205/supermarket-tricks-delivery-slots-best-time/

lockdown, involved Amazon exploiting its market power, contrary to article 102 TFEU and the
Chapter II Prohibition.70
The position of Amazon and the position of Third-Party Sellers on Amazon Marketplace
94.

Where third party sellers were selling at excessive pricing levels on Amazon’s marketplace
platform, Amazon may argue that the actions were being taken by those that use its software
and systems, and logistics, and warehouses, and its people and whose products were delivered
in its packaging by people dressed in its uniforms, but that they are not actions Amazon is
responsible for.

95.

In its public statements on price-gouging, Amazon has sought to blame a few “bad actor”
sellers. It says it has taken down half a million items from its global sites, closed down 6,000
selling accounts globally for violating fair-pricing policies and turned over information about
sellers to 42 state attorneys general offices in the US.71 Amazon has also publicly called for a
federal anti-price-gouging law in the US that should target those setting prices.72 We note that
in the USA price-gouging is often a criminal offence at state level.

96.

In the UK, the Amazon website tells customers:
“We’re working to ensure that no one artificially raises prices on basic need
products, such as food, or health and personal care products during this pandemic
and have blocked or removed tens of thousands of items, in line with our longstanding policy. We actively monitor our store and remove offers that violate our
policy. “You can submit a pricing concern to us by clicking the "Report incorrect
product information" on the product detail page, then select "Other product details",
then "Price issue". While we are not able to respond directly to all reports, we
appreciate your feedback.”73

97.

However, Amazon is not a ‘neutral’ platform, uninvolved with its sellers: it is intimately
involved with pricing, delivery and the promotion of products.

98.

For example, over 80% of sales on the Amazon website come through the yellow ‘Buy Box’
that customers click on to quickly order an item.74 Amazon gathers data about users and its

70

https://ec.europa.eu/commission/presscorner/detail/en/IP_19_4291
https://www.sec.gov/Archives/edgar/data/1018724/000119312520108427/d902615dex991.htm
72
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algorithms decide which seller ‘wins’ the buy box, promoting the successful seller in the
process.75
99.

According to trade website repricer.com: “that small “Add to Basket” button has become one
of the biggest battlegrounds in online retail and every online seller wants to win it, selected by
Amazon’s super-secret algorithm to be pushed to the front of the queue where the chances of
ringing up a sale skyrocket.”76

100.

Price-gouged items on Amazon documented above were promoted by the buy box, for
example:77

101.

The fact is that sellers sold their products to customers at massively inflated prices and were
only able to do so because of Amazon’s online platform, systems, sales, and logistics. Where
inflated priced products were available online, Amazon’s highly effective delivery system and
its Prime service is part of the economic product that allows customers to receive goods without
incurring the cash cost of the delivery, often on the same day or the following day. All these
contributed to that conduct on Amazon’s platform.

102.

It should be recalled that it is Amazon that provides the systems, software and billing platform
that enables people to shop online. It is Amazon that knows about price points, customers’
interests, and likelihood to purchase. It is Amazon that has the data about its customers and
their needs and Amazon that uses that data to market and promote adverts for products to people
who may be interested in them.

75

https://sellercentral.amazon.co.uk/gp/help/external/G200418100?language=en_GB
https://blog.repricer.com/resources/amazon-buy-box-ultimate-guide/
77
https://www.lincolnshirelive.co.uk/news/local-news/amazon-ebay-coronavirus-sanitiser-price-3958719
76

103.

It is Amazon that would be able to target and pinpoint the most vulnerable, and promote
essential products to them; it is Amazon that would benefit from those sales and would be
contracting third parties to meet the demand that it could see being generated during pandemic.

104.

For Amazon to say it is not contractually responsible for its suppliers is like saying that the
shop owner is not responsible for the prices in its shop. The idea that a third party is setting a
price unrelated to demand known by Amazon is also contradicted by one of the salient facts in
the EU Commission enquiry: Amazon sells its own products on its websites, and Amazon
continually collects data about activity on its platform: “Amazon appears to use competitively
sensitive information about market place sellers and their products and transactions on the
market place” for its own ends.78

105.

Amazon has carefully created a contractual system that enables it to avoid paying taxes, but
that should not be relevant to a competition law assessment. For competition purposes Amazon
is trading in the UK. It supplies goods and services to people in the UK, and it employs people
in the UK. It affects trade and competition in the UK and is unquestionably operating within
the jurisdiction.

106.

A dominant company has a duty imposed on it at law. It has to comply with that duty
irrespective of its contractual position. If it properly and fully complied with that duty it would
have used its enormous resources and data and knowledge to put in place effective compliance
systems to prevent the harm that has occurred. It has failed to do so and cannot be absolved
from its responsibilities by claiming that its suppliers were in breach of contract – Amazon
remains responsible for its own conduct.

107.

We would suggest that it is not possible to contract out of the duty that is imposed on a dominant
firm. Neither can Amazon’s failed attempt to contract out of its responsibility be used as an
objective justification for its conduct.

Amazon Profited from Price Gouging
108.

It is also understood that Amazon takes a percentage cut from sales made on its platform by
third-party sellers, usually around 15%.79 As such, not only did Amazon not adequately respond
or prevent the conduct from occurring, but it also benefited from it by receiving increased
revenue via its percentage cut.
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109.

While we cannot estimate exactly how much extra commission Amazon made on items due to
price-gouging without an analysis of the range of products affected and associated sales,
Amazon’s published accounts show that it increased its total revenue in 2020 the UK by £7
billion, or around 51%, to £20.7 billion.80

110.

Amazon does not disclose how much of its revenue is from fees paid by third party sellers. But
using disclosures from the global level, Unite estimates third party sales in the UK were worth
£4.3bn in 2020, up by £1.7bn from the previous year.81 This includes commissions, seller fees
and ‘fulfilment’ costs paid by sellers and Amazon do not disclose how much is from
commissions. Amazon also does not disclose UK profitability.

111.

At the global level, Amazon’s revenue increased 38% in 2020 compared to the previous year,
by over $100bn to $386bn, while profit after tax increased to $21.1bn and operating cash flow
increased to $66.1bn.82 Its success is perhaps best shown by its share price, which increased by
close to 80% over 2020. This increased the fortune of Jeff Bezos - Amazon’s founder, CEO
and largest shareholder – by $70 billion in 2020.83
Amazon share price, 2016-202184

112.

Unite has found no public evidence to indicate that Amazon disgorged itself of any profits or
revenues gained through its price rises.

113.

The UK website policy described above that customers are referred to around price-gouging
does not mention refunds.85 US state authorities have fined sellers and forced them to refund
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customers but Unite has found no evidence Amazon has had to pay back commissions or
fulfilment revenue as a result.86
114.

It is submitted that Amazon has market power with respect to supplies offered over its platform,
benefitting as it does from the swift delivery to the home, which is a vital part of the product
market in this case.

115.

In addition, or in the alternative, it operated a concerted practice between itself such third-party
sellers that raised prices contrary to Article 101 TFEU and Chapter I CA 1998. This is
particularly the case, in a situation where it appears, as set out above, that it anticipated that
price rises could occur such that it put contractual provisions in place but then failed to properly
police its system contrary to Amazon’s own Fair Pricing Policy.

Amazon’s Public Response to Price Gouging
116.

As set out above, Amazon responded to claims of price gouging by publishing a press release,
stating that there was no place for price gouging on Amazon.87 It apparently took steps to
prevent third-party sellers from continuing to engage in such conduct.88 However, this does not
address the fact that (i) Amazon did not prevent the conduct occurring for a certain period of
time, and (ii) Amazon profited from that time through increased revenue.

117.

Moreover, it has been reported that higher prices were still “rampant” on Amazon, even in
January 2021.89 The article in question mostly refers to US data, but there is no clear reason to
suspect the situation would be different in the UK; and we consider that this aspect should be
further investigated by the CMA.

European Commission Investigations
118.

The CMA knows that the European Commission currently has two investigations open into
Amazon:90
118.1

An investigation into Amazon’s use of non-public business data of independent sellers
who sell on its marketplace to the benefit of Amazon’s own retail business, which
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directly competes with those third-party sellers, in which a statement of objections has
been issued (the “Marketplace Investigation”);91 and
118.2

An investigation into possible preferential treatment of Amazon’s own retail offers and
those of marketplace sellers that use Amazon’s logistics and delivery services (which
if focused on the use of the “Buy Box” and “Prime” label (the “Buy Box
Investigation”).92

119.

In relation to the Marketplace Investigation, while the Statement of Objections is not yet
publicly available, in order to issue it the Commission must have made a preliminary finding
that Amazon holds a position of dominance.

120.

The Marketplace Investigation appears to be focused on Amazon’s use of the data it gleans
from third-party sellers on its platforms with which it competes, in order to give Amazon a
competitive advantage. This is not a large secret; the House Antitrust Report in the US found
that Amazon uses third party seller data in order to copy the most popular products on the
platform and release similar or identical products. This has reportedly led to significant
decreases in those third-party sellers’ sales.93

121.

Such conduct harms consumers in the UK because:
121.1

It stifles innovation. The third-party sellers may have gone on to reinvest their profits
to develop or to bring to market new, innovative products, but will be unable to if
Amazon forecloses them. Moreover, if Amazon focused on competition on the merits,
rather than abusing its dominance in this way, it might be investing in innovative new
products, but clearly is not as it simply copies others.

121.2

Where this conduct effectively forecloses third-party sellers, Amazon will then have
the power to raise price on those items, meaning consumers may be paying higher than
the competitive price for a given product. This appears particularly likely to be true for
Amazon Prime members, who may be shown certain products at higher prices than
those who are not Prime members, and who may be less likely to shop around where
they have committed to a monthly Prime membership fee to avoid delivery costs.
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122.

The Buy Box Investigation is focused on Amazon’s self-preferencing of its own products, or
products which use its delivery and fulfilment services, on the Amazon marketplace platform.

123.

There are two examples of this type of behaviour:
123.1

Prime.
(a)

Products which have Amazon delivery of Amazon prime delivery may be
awarded a higher relevance and therefore shown to users searching on the
marketplace platform before products which do not use the Amazon delivery
and fulfilment service.

123.2

The Buy Box.
(a)

The Amazon Buy Box is the section of the page on an item which includes an
option to add to basket, on the right hand side in the following image:

(b)

What many consumers do not realise, is that the price which appears in the Buy
Box is not necessarily the cheapest price that the item in question is available
at on Amazon. Rather, it is the price of the seller selling the item who has
“won” the buy box and therefore been given this prominent placement.

(c)

If a consumer clicks through to other sellers, they may find that the item in
question is available at much cheaper prices. Why does the more expensive
version end up in the Buy Box and thus most likely to be purchased by the
consumer (particularly the consumer in a hurry)? The European Commission
is concerned that Amazon’s own item, or those of sellers using Amazon’s
delivery and fulfilment services, are given preference and are therefore more
likely to “win” the Buy Box, even where they don’t represent the best deal for
the consumer.

124.

Such conduct harms consumers in the UK because:
124.1

Consumers are highly likely to simply purchase the item from the seller that has “won”
the Buy Box, and therefore be paying higher prices than they could be on thousands of
products.

124.2

Third-party sellers who are more willing to compete on price (i.e. are selling the same
product for cheaper) may fail to achieve sales and exit the market, leaving only those
sellers seeking higher prices left on the platform; this will also mean that consumers,
even those who are aware that they may find cheaper deals by clicking through for
other sellers, may end up paying higher prices.

125.

Based on the above, the CMA should open investigations in parallel with the European
Commission, to ensure that UK consumers are not left suffering while their counterparts in the
EU see this conduct remedied.

Remedies
126.

Amazon will have records and know who purchased what and when. It has yet to give anything
back to those that were exploited. This could easily be done, given its sophistication, data and
knowledge of customer purchasing and a modicum of effort. If it were to disgorge the profits it
made out of the pandemic that could go some way to addressing the harm done by failure to
comply with its duty under the law.

127.

The CMA may seek remedies that take a principles-based approach and seek to oversee
Amazon’s behaviour, in line with its approach toward digital markets more generally, and using
the resources of the Digital Markets Unit.

VI.
128.

REMEDY SOUGHT

It is requested that the CMA open an investigation into Amazon’s conduct under s.25 of the
CA 1998. Should the CMA find, upon conclusion of the investigation, that Amazon has abused
its dominant position, it is requested that the CMA take appropriate enforcement action.

